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United States Court of Appeals for the 
District of Columbia 

A. In the District Court of the United States 1 for 

the District of Columbia. I 

i 

No. 61032 In Equity. j 

American Security and Trust Company, Executor and 
Trustee under the Last Will and Testament qf Stephen 
L’Hommedieu Slocum, Deceased, Plaintiff, 

vs. 

Margaret 0. F. Proctor, Herbert Jermain Slocum, Jr., 
John Jermain Slocum, Myles Standish Slocum, Isa¬ 
bel Shaw Slocum, Florence Ida Slocum, and Carolyn 
Olivia Slocum, a minor, Defendants. 

i 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Co[urt of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

j 

1 In the District Court of the United States for 

the District of Columbia. 

Holding an Equity Court 

Equity No. 61032 

Filed Jul 26 1937 j 

American Security and Trust Company, Executor and 
Trustee under the Last Will and Testament of Stephen 
L ’Hommedieu Slocum, Deceased, 15th St. and Pennsyl¬ 
vania Ave., N. W., Washington, D. C. Plaintiff, 

v. 

(1) Margaret 0. F. Proctor, Foxcroft, Hamilton, Mass. 

(2) Herbert Jermain Slocum, Jr., 22 Lambell Street, 

Charleston, South Carolina. 
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(3) John Jermain Slocum, Eliot House, Cambridge, 

Massachusetts. 

(4) Myles Standish Slocum, 1985 Orlando Road, Pasa¬ 

dena, California. 

(5) Isabel Shaw Slocum, 1985 Orlando Road, Pasadena, 

California. 

(6) Florence Ida Slocum, 1985 Orlando Road, Pasadena, 

California. 

(7) Carolyn Olivia Slocum, a minor, 1985 Orlando Road, 

Pasadena, California. Defendants. 

Approved Agreed Statement of Case to Constitute the Rec¬ 
ord on Appeal. 

The Appellants are Margaret 0. F. Proctor, Herbert 
Jermain Slocum, Jr., John Jermain Slocum, and Myles 
Standish Slocum, and all are non-residents of the District 
of Columbia. The Appellees are American Security and 
Trust Company, Executor and Trustee under the last will 
and testament of Stephen L’Hommedieu Slocum, 
2 Deceased, which appellee is a corporation of the Dis¬ 
trict of Columbia; Carolyn Olivia Slocum, a minor, a 
non-resident of the District of Columbia; and Isabel Shaw 
Slocum and Florence Ida Slocum, both adults and non-resi¬ 
dents of the District of Columbia, who have consented that 
this appeal may be heard upon this statement of the case 
without their being present or being represented by coun¬ 
sel, and such consents are attached hereto marked Exhibits 
#1 and # 2, respectively. 

Proceeding under Rule V-2(a) and 2(b) of the rules of 
the United States Court of Appeals for the District of 
Columbia, the parties hereto, by their attorneys, have 
agreed and do hereby agree that the appeal noted in open 
court can be determined without an examination of the 
pleadings and evidence, and, with the approval of 0. R. 
Luhring, the presiding trial justice, have prepared and 
signed this Statement of the Case on Appeal showing how 
the one appealed question arose and was decided in the 
trial court and setting forth so much only of the facts al¬ 
leged and proved, as is essential to a decision of such ques¬ 
tion on appeal. Such statement is in lieu of the pleadings 
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designated in appellants’ designation of the recqrd on ap¬ 
peal filed September 2, 1937, the trial justice beipg now but 
not then available for the purposes of such agreement; 
and is for the sake of simplicity and to save expenses. 

1. December 14, 1933, Stephen L’Hommedieu ISlocum, a 
resident of the District of Columbia, died testati. A true 
copy of his will is attached hereto and made a pdrt hereof, 
and marked Exhibit #3. By Item XVI of the wil^, the resi¬ 
due of the estate is given in trust to American Security 
and Trust Company, hereinafter referred to as :the Bank. 
The Bank is directed to divide the estate devised and be¬ 
queathed to it into three equal main parts. As t!o the first 
main part, the net income therefrom for life go^s to Mar¬ 
garet 0. F. Proctor, with remainder to her! issue, but 
3 if none, then to be held in trust for the benefit of or 
distributed to the beneficiaries of the other |rusts. As 
to the second main part, this is in turn subdivided into two 
equal subparts. As to the first subpart, the net inpome goes 
to Herbert Jermain Slocum, Jr., for life, and upoii his death 
to John Jermain Slocum, for life, the remainder then to his 
issue, but if none, then to be held in trust for the!benefit of 
or distributed to the beneficiaries of the other trusts. As to 
the second subpart the net income therefrom gods to John 
Jermain Slocum until he is 21 when he gets $100,000.00 out¬ 
right, and from 21 to 35 he gets the net income 'of the re¬ 
mainder, and at 35 he gets the remainder itself ;j but if he 
should die before attaining the age of 35, the remainder is 
given to his issue, but if none, then to the beneficiaries of 
the other trusts. As to the third main part the net income 
therefrom is to be paid over to Myles Standish Slocum for 
life, and on his death to his widow for her life or until her 
remarriage, the remainder then to his issue, but if none, 
then to be held in trust for the benefit of or distributed to 
the beneficiaries of the other trusts. Isabel Shaw Slocum 
is the wife of Myles Standish Slocum, and therp are two 
children of their marriage, namely, Florence Idi Slocum, 
and Carolyn Olivia Slocum, minor, and, by reasoin of such 
interests, such persons were made parties to this! proceed¬ 
ing. Reference is made to said will for a more complete and 
accurate description of the terms and provision^ of said 
Item XVI. 
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2. The Bank is the executor named in the will, as well as 
the trustee named in the trusts established in Item XVI of 
the will. January 5,1934, letters testamentary were granted 
to the Bank by the District Court of the United States for 
the District of Columbia, Holding a Probate Court, in cause 
#45976; and on that date the Bank entered upon its duties 
as Executor. During the course of administration the Bank 

necessarily received the capital assets of the estate, 
4 amounting to approximately $3,000,000.00, and re¬ 
ceived and disbursed monies of said estate. During 
the period of administration the Bank necessarily sold as¬ 
sets of the estate and with the proceeds of such sales paid 
debts, legacies, taxes, and expenses of administration, which 
totaled approximately $800,000.00. During the period of 
administration, and prior to said sales, the Bank received 
as interest and dividends on said assets before so sold, the 
sum of $25,230.99. During the period of administration the 
Bank paid $1902.35 to the District of Columbia as personal 
property taxes on the assets which were so ultimately sold. 

3. March 25, 1936 the Bank filed a Bill to Construe Trust 
and State Account, asking the instructions of the court as 
to the proper disposition to be made as between life tenants 
and remainderman of the said interest and dividends so 
received on the part of the estate so sold during administra¬ 
tion. Seven defendants were named in the Bill to wit: 
Margaret O. F. Proctor, a niece of the testator; Herbert 
Jermain Slocum, Jr., a nephew of the testator; Herbert’s 
son, John Jermain Slocum, Myles Standish Slocum, a 
nephew of the testator and brother of Herbert Jermain 
Slocum, Jr; Myles’ Wife, Isabel Shaw Slocum, and their 
two children, Florence Ida Slocum and Carolyn Olivia 
Slocum. Subpoenas were duly issued against each and duly 
served on each. All defendants are non-residents of the 
District of Columbia. Except as stated above, none of the 
life tenants has any issue, and, therefore, the seven de¬ 
fendants are all the persons now in being who have any 
interest in the proceedings herein, other than the Bank, and 
are relatives of decedent either by blood or by marriage. 

4. Thereafter, and during the period March 25, 1936 to 
and including December 18, 1936, each of the seven above 
named filed Answers to the Bill. Two, Florence Ida Slocum 




AMERICAN SECURITY AND TRUST COMPANY ET: AL. 5 

and Isabel Shaw Slocum submitted themselves to the 

5 jurisdiction of the court and consented without fur¬ 
ther notice to all of its rulings. Margaret 0. F. Proc¬ 
tor answered and contended that the $25,230.99 was income 
to be distributed to the life tenants. Herbert Jermain 
Slocum, Jr. answered, contended likewise and ii^ addition 
contended that if it were held that the $25,230.99 ^hould be¬ 
come a part of the corpus of the residuary trusty for ulti¬ 
mate distribution to the remainderman, the aforementioned 
$1902.35 in taxes paid the District of Columbia m^ist be de¬ 
ducted therefrom, and only $23,328.64 of such interest and 
dividends should be transferred to the corpus of tbe residu¬ 
ary trusts for ultimate distribution to the remaindermen. 
John Jermain Slocum and Myles Standish Slocum answered 
and contended similarlv to Herbert Jermain Sloctim. Jr. 

* | 7 

George Elliott was duly appointed by the Court as 
Guardian ad Litem to appear and represent the interests 
of the minor defendant Carolyn Olivia Slocum, and he so ap¬ 
peared and represented her interests. The Guardian ad 
Litem answered, neither admitting nor denying, and form¬ 
ally submitted the minor’s interests to the protection of the 
Court. At the time the Bill was filed the minor was then 

t 

about 18, a student in college, and above the average in in¬ 
telligence and education for her age. The situatioli was ex¬ 
plained to her by the Guardian ad Litem and her vipws were 
requested. She having failed to express her v^ews, the 
Guardian ad Litem filed a Report contending the $£5,230.99 
was an addition to the corpus of the residuary estate to be 
held for ultimate distribution to the remaindermen. In a - 
second report based on the Answers of Herbert Jermain 
Slocum, Jr., John Jermain Slocum, and Myles Standish Slo¬ 
cum, which answers alone contained the aforementioned tax 
question, the Guardian ad Litem while maintaining his 
original position that the $25,230.99 be held if or ulti- 

6 mate distribution to the remaindermen, informed the 
Court the minor had since the filing of the first report 

expressed a preference the amount be considered as income 
to the life tenants. In said Second Report the Guardian ad 
Litem, as regards the new tax question, contended'no part 
of the $1902.35 tax should be deducted from the $2^,230.99, 
but that the entire $25,230.99 should be held for ultimate 
distribution to the remaindermen. 


i 

I 
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5. May 13, 1937 the cause came on for hearing in open 
court and was heard. 0. R. Luhring was the presiding trial 
justice. At the trial the contentions of the parties were as 
stated above. The Bank in its Bill took no position for or 
against the contentions advanced by either the life tenants, 
or the remainderman Carolvn Olivia Slocum bv her Guard- 
ian ad Litem. At the trial, on behalf of possible future re¬ 
maindermen not then in being, the Bank took the position 
that the $25,230.99, less the $1902.35 tax, should be received 
by the Bank as Trustee and set up by it as such trustee as 
a part of the corpus of the residuary trusts and held by it 
for ultimate distribution to the remaindermen. At the 
trial all of the facts mentioned herein were either admitted 
or proved and thereupon the Court took the question under 
advisement. 

6. The question presented to the court below which is the 
issue on appeal is whether the sum of $23,328.64 (that is to 
say, $25,230.99 less $1902.35 for taxes paid) received as 
interest and dividends on securities sold to pay debts, 
legacies, taxes and expenses of administration, shall be 
credited to income distributable to the life tenants, or to the 
corpus of the trust estates. At the trial below, appellants 
contended that the entire $23,328.64 should be credited to in¬ 
come, but that, if the so-called English rule were applicable, 
as appellees contended, the use of an involved accounting 
formula would be required to determine the exact amount to 

be credited to the corpus. However, appellants did 
7 not request below that any such apportionment actu¬ 
ally be made and in effect waived for the purposes of 
this case any right to require such an apportionment, and 
appellants agree that, if the English rule is declared to be 
the law of this case, the sum of $23,328.64 may be trans¬ 
ferred to corpus without any further computations on the 
part of the executor or trustee. 

7. On July 12, 1937 the court signed a memorandum in 
which it was decided that the $25,230.99, less $1902.35 for 
taxes, was part of the corpus of the residuary trusts. No 
issue is raised on appeal as to the deduction of taxes from 
the said sum of $25,230.99. 

8. On July 27, 1937 Decree in accordance with the memo- 
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i 

randum decision was signed and entered, appeal therefrom 
noted thereon, and undertaking on appeal fixed} 

PEELLE, LESH, DRAIN & BARNARD 

By: DALE D DRAIN j 

Attorneys for American Secur¬ 
ity and Trust Company, Exe¬ 
cutor and Trustee under the 
last will and testament of 
Stephen L’Hommodieu Slo¬ 
cum, Deceased. 

1422 F Street, Noj-thwest, 
Washington, D. C : 

GEORGE ELLIOTT 
Guardian Ad Litem for Caro¬ 
lyn Olivia Slocum, Minor, 
740-15th Street, Northwest, 
Washington, D. 0. 

H LEE BOATWRIGHT, Jr. 
730-15th Street, Northwest, 
Washington, D. C.j 
Attorney for Margaret 0. F. 
Proctor, Herbert Jefmain Slo¬ 
cum, Jr., John Jertnain Slo¬ 
cum, and Myles Standish Slo¬ 
cum. 

Approved: 

0 R LUHRING 1 

Presiding Trial Justice. 
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8 EXHIBIT #1 

In the District Court of the United States for the District 

of Columbia. 

Holding an Equity Court 

Equity No. 61032. 

Filed Jul 26 1937 

American Security and Trust Company, Executor and 
Trustee under the Last Will and Testament of Stephen 
L’Hommedieu Slocum, Deceased, 15th St. and Pennsyl¬ 
vania Ave., N. W., Washington, D. C. Plaintiff, 

v. 

(1) Margaret 0. F. Proctor, Foxcroft, Hamilton, Mass. 

(2) Herbert Jermain' Slocum, Jr., 22 Lambell Street, 

Charleston, South Carolina. 

(3) John Jermain Slocum, Eliot House, Cambridge, 

Massachusetts. 

(4) Myles Standish Slocum, 1985 Orlando Road, Pasa¬ 

dena, California. 

(5) Isabel Shaw Slocum, 1985 Orlando Road, Pasadena, 

California. 

(6) Florence Ida Slocum, 1985 Orlando Road, Pasadena, 

California. 

(7) Carolyn Olivia Slocum, a minor, 1985 Orlando Road, 

Pasadena, California. Defendants. 

Consent to Agreed Statement of Case to Constitute Record 

on Appeal. 

I consent that the above-entitled cause mav be heard on 

* 

appeal upon any agreed statement of case which may be ap¬ 
proved by all the other parties, and without my being 
present or being represented by counsel; and I consent that 
no further notice be given to me of the proceedings on 

9 such appeal, and I waive service of all papers. 

ISABEL SHAW SLOCUM 
1985 Orlando Road, 
Pasadena, California. 

Dated this 7 dav of October, 1937. 
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10 EXHIBIT #2 

In the District Court of the United States for ttye District 

of Columbia. 

i 

Holding an Equity Court 

Equity No. 61032 I 

Filed Jul 26 1937 I 

I 

American Security and Trust Company, Exequtor and 
Trustee under the Last Will and Testament of Stephen 
L’Hommedieu Slocum, Deceased, 15th St. and! Pennsyl¬ 
vania Ave., N. W., Washington, D. C. Plaintiff, 

i 

v. | 

i 

(1) Margaret 0. F. Proctor, Foxcroft, Hamiltdn, Mass. 

(2) Herbert Jermain Slocum, Jr., 22 Lambell Street, 

Charleston, South Carolina. 

(3) John Jermain Slocum, Eliot House, Cambridge, 

Massachusetts. 

(4) Myles Standish Slocum, 1985 Orlando Road, Pasa¬ 

dena, California. 

(5) Isabel Shaw Slocum, 1985 Orlando Road, Pasadena, 

California. I 

(6) Florence Ida Slocum, 1985 Orlando Road, Pasadena, 

California. j 

(7) Carolyn Olivia Slocum, a minor, 1985 Orlando Road, 

Pasadena, California. Defendants. 

Consent to Agreed Statement of Case to Constitute Record 

on Appeal. 

I consent that the above-entitled cause may be heard on 
appeal upon any agreed statement of case which may be ap¬ 
proved by all the other parties, and without my being 
present or being represented by counsel; and I consent that 
no further notice be given to me of the probeedings 

11 on such appeal, and I waive service of all papers. 

FLORENCE IDA SLOCUM 
1985 Orlando Road, j 
Pasadena, California 

Dated this 7 day of October, 1937. 
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12 EXHIBIT #3 

Filed Jul 26 1937 

Last Will and Testament of Stephen L’Hommedieu Slocum 

I, Stephen L’Hommedieu Slocum, Lieutenant Colonel, 
United States Army, (Retired), of the City of Washington, 
District of Columbia, do make, publish and declare the fol¬ 
lowing to be my last will and testament, hereby revoking 
any and all wills and codicils at any time heretofore made 
bv me: 

v 

Item I: I direct my executors, hereinafter named, to pay 
all of my just debts and the expenses of my last illness, 
funeral and burial, in such amounts as they may deem 
proper, as soon after my death as may be practicable. 

Item II: I give and bequeath the portrait of my late wife, 
Luna Garrison Slocum, by Harris Browne, unto my niece, 
Margaret F. Proctor, wife of Thomas E. Proctor, 2d, of 
Boston, Massachusetts; and I give and bequeath all of my 
army decorations unto my grandnephew, John Jermain 
Slocum, son of my nephew, Herbert Jermain Slocum, Jr. 

Item III: I give and bequeath unto my nephew, Herbert 
Jermain Slocum, Jr., son of my late brother, Herbert Jer¬ 
main Slocum, if he shall survive me, for his use and enjoy¬ 
ment during his lifetime, the following paintings which are 
now in my Washington residence: First—The one by 
Corot; Second—The Rainbow by William Hart; Third— 
The one by George Inness, called ‘‘An American Sunset.” 
Upon the death of my said nephew, or if he shall not survive 
me, then at my death, I give and bequeath said paintings j 
unto my aforesaid grandnephew, John Jermain Slocum, if 
he shall then survive, to be his absolutely; but if he 

13 shall not then survive, I give and bequeath said paint¬ 
ings unto my nephew, Miles Standish Slocum, son of 

my late brother, the said Herbert Jermain Slocum, if he 
shall then survive, for his use and enjoyment during the re¬ 
mainder of his life, and, upon his death, or if he shall not 
have survived so as to use and enjoy said paintings for the 
remainder of his lifetime, as hereinbefore provided, then in 
case my said grandnephew, John Jermain Slocum, shall not 
have survived so as to take said paintings absolutely as 
aforesaid, I give and bequeath the same, absolutely, unto 
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j 

bequeath the said portion or share unto the saijd American 
Security and Trust Company, its successors and assigns, 
as trustee, in trust, to hold the same with all of the full dis¬ 
cretionary powers hereinbefore conferred upop it, and to 
pay over the net income arising therefrom unto the said 
John Jermain Slocum until he shall attain the age of 
twenty-one (21) years. Upon his attaining saitl age, or if, 
upon the setting apart of this portion or share for his 
benefit he shall already have attained said agp, then upon 
the setting apart of this portion or share, my trustee shall 
pay over, out of the corpus thereof, the sum pf One Hun¬ 
dred Thousand Dollars ($100,000.00) unto my;said grand¬ 
nephew, absolutely, free and clear of any trusts. There¬ 
after, my trustee shall pay over unto my said grandnephew 
the entire net income arising from such of said portion or 
share as mav then remain in its hands until he shall attain 
the age of thirty-five (35) years, whereupon the trust 
25 as to the remainder of this portion or share shall 
finally cease and determine, and my tjrustee shall 
transfer, assign and pay over the same, absolutely, unto the 
said John Jermain Slocum. If, however, thq said John 
Jermain Slocum shall survive me but thereafter die before 
attaining the age of thirty-five (35) years, then, upon his 
so dying, the trust as to this portion or share, or such 
thereof as may then remain, shall cease and determine, and 
my trustee shall transfer, assign and pay over the same, 
together with any undistributed accumulations of net in¬ 
come, absolutely, per stirpes, unto the then surviving issue 
of the said John Jermain Slocum, if any such issue there 
be: but, in default of any such issue then surviving, said 
portion or share, or such thereof as may then remain in 
the hands of my trustee, together with any undistributed 
accumulations of net income, shall be divided as follows, 
namely: If my said niece, Margaret F. Proctor^ and/or any 
issue of hers shall then survive, and my nejphew, Miles 
Standish Slocum, or a widow of my said ijephew born 
prior to the date of my death and still his wijdow, and/or 
any issue of his, shall then survive, said portion or share, 
or such thereof as may then remain, together with any 
accumulations thereon, shall be divided into two (2) equal 
parts, one of which, if my said niece, Margaret F. Proctor, 
be then living, shall be added to and become a part of the 
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trust fund hereinbefore created for her benefit and that of 
her issue in sub-item (1) of this item, and be held and 
thereafter distributed upon the trusts hereinbefore pro¬ 
vided therefor, but which equal part, if my said niece shall 
then be dead, my trustee shall transfer, assign and pay 
over, absolutely, per stirpes , unto her then surviving 

26 issue; and the other of which said parts my trustee 
shall add to and hold as part of the trust fund 

created in the next succeeding sub-item (3) hereof, for the 
benefit of my nephew, Miles Standish Slocum, and others, 
by way of addition to such trust fund, to be held upon the 
trusts hereinafter provided therefor; but if my said nephew 
shall then be dead and no widow of his born prior to the 
date of my death shall then be living and his widow, my 
trustee shall transfer, assign and pay over said other part 
of the aforesaid portion or share and accumulations, abso¬ 
lutely, per stirpes , unto the then surviving issue of my said 
nephew, Miles Standish Slocum. If, however, at the ter¬ 
mination of the trust created under this sub-paragraph (b) 
of sub-item (2), neither my said niece, Margaret F. Proctor, 
nor any issue of hers, shall then survive, then, upon the 
termination of such trust, my trustee shall transfer, assign 
and pay over, or retain, as the case may be, the entire por¬ 
tion or share and accumulations then held hereunder, as 
hereinbefore, in this sub-paragraph (b) provided as to the 
second part of said portion or share; but, if, at the termina¬ 
tion of the trust under this sub-paragraph, my nephew, 
Miles Standish Slocum, shall be dead, no widow of his 
born prior to the date of my death shall then be living and 
his widow,, and no issue of his shall then survive, then my 
trustee shall transfer, assign and pay over or retain, as 
the case may be, the entire portion or share and accumula¬ 
tions then held hereunder, as hereinbefore, in this sub- 
paragraph (b) provided as to the first part of said portion 
or share. 

If, however, the said John Jermain Slocum shall 

27 survive me and shall have attained the age of thirty- 
five (35) years at the time of my death, or if he shall 

predecease me but issue of his shall survive me, then, in 
lieu of the foregoing trust for his benefit and/or that of 
his issue, 1 give and bequeath the portion or share herein¬ 
before directed to be set apart for the benefit of the said 
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John Jermain Slocum and/or his issue, absolutely, unto the 
said John Jermain Slocum, if he shall suryive me and shall 
have attained the age of thirty-five (35) years at the time 
of my death, or, per stirpes, unto his issue surviving at my 
death, if he shall have predeceased me. 

(3) If my aforesaid nephew, Miles Standish Slocum, or 
a widow of his who shall still be his widpw at the date of 
my death, and/or any issue of his, shall survive me, I give 
and bequeath one (1) of the aforesaid equal parts or 
shares, as follows, namely: If my said nephew, Miles Stan- 
dish Slocum, shall survive me, or if he slmll predecease me, 
but shall leave a widow who shall survive; at my death and 
still be his widow, I give and bequeath said part or share 
unto the said American Security and Trqst Company, its 
successors and assigns, as trustee, in trust\ to hold the same 
with all of the full discretionary powers hereinbefore con¬ 
ferred upon it, and to pay over the net income arising there¬ 
from unto my said nephew, Miles Standish Slocum, if he 
shall have survived me, for and during | the term of his 
natural life, and upon his death, if he leafe a widow, born 
prior to the date of my death and still his widow, or if he 
shall predecease me, but leave a widow of his sur- 
28 viving at my death, then to pay over such net in¬ 
come unto said surviving widow, so long as she shall 
live and remain the widow of my said nephew, Miles Stan¬ 
dish Slocum; and upon her death or remarriage, whichever 
event shall first occur, the trust as to su<ji part or share 
shall thereupn cease and determine, and my trustee shall 
transfer, assign and pay over the same, together with any 
undistributed accumulations of net income^ absolutely, per 
stirpes, unto the then surviving issue of my said nephew, 
Miles Standish Slocum, if any there be; b^t if there be no 
such issue then surviving, such part or sharp shall be divided 
as follows, namely: If my said niece, Margaret F. Proctor, 
and/or any issue of hers shall then survive, and my said 
grandnephew, John Jermain Slocum, and/or any issue of 
his shall then survive, such part or share fehall be divided 
into two (2) equal portions, one of which, if my said niece 
shall then survive, shall be added to and become a part 
of the trust fund hereinbefore created for her benefit in 

i 

sub-item (1) of this item, and be held upon the trusts there¬ 
in provided therefor, or, if my said niecp shall then be 
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dead but issue of hers shall then survive, mv trustee shall 
transfer, assign and pay over such portion, absolutely, per 
stirpes, unto the then surviving issue of my said niece; 
and the remaining portion, my trustee shall transfer, as¬ 
sign and pay over, absolutely, unto my said grandnephew, 
John Jermain Slocum, if he shall then be living, and shall 
have attained the age of thirty-five (35) years, or, if he 
shall then be dead, but issue of his shall then survive, then, 
absolutely, per stirpes, unto his then surviving issue, but 
if the said John Jermain Slocum shall then be living 

29 but under the age of thirty-five (35) years, such por¬ 
tion shall, instead, be added to and become a part 

of the trust fund hereinbefore created for his benefit under 
sub-paragraph (b) of sub-item (2) of this item, and be held 
upon tile trusts hereinbefore provided therefor. If, how¬ 
ever, neither my said niece, Margaret F. Proctor, nor any 
issue of hers shall then survive, then the entire part or 
share theretofore held in trust under this sub-item shall be 
held or distributed, as the case may be, as hereinbefore 
provided in respect of the portion thereof provided for my 
said grandnephew, John Jermain Slocum, and/or his issue; 
but if neither my said grandnephew, John Jermain Slocum, 
nor anv issue of his shall then survive, then said entire 
part or share shall, instead, be held or distributed, as the 
case may be, as hereinbefore provided as to the portion for 
the benefit of my said niece, Margaret F. Proctor, and/or 
her issue. 

But if and in the event, however, that my nephew, Miles 
Standish Slocum, shall predecease me, and no widow of his 
shall survive at my death and still be his widow, but issue 
of his shall survive at my death, I direct that such surviving 
issue shall take, absolutely, per stirpes, the same part or 
share which would have been held in trust for the said 
Miles Standish Slocum, as aforesaid, had he survived me. 

Item XVII: I hereby name, constitute and aj)point the 
said American Security and Trust Company, its successors 
and assigns, and Richard W. Hynson, of the City of Wash¬ 
ington, in the District of Columbia, to be the executors of 
this my last will and testament, and I request that no 
bond or undertaking be required of them in this or 

30 any other jurisdiction wherein they may deem it 
necessary or advisable to qualify. I hereby give to 
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my said executors full power and discretion in ithe manage¬ 
ment and control of my estate, with the right ^nd power to 
sell all, or any portion thereof, which they majy deem nec¬ 
essary or advisable for the payment of my jpst debts or 
the advantageous settlement of my estate; ^nd no pur¬ 
chaser from my said executors or from my trustee afore¬ 
said, shall be under any obligation to see to |the applica¬ 
tion of the purchase money. 

If, for any reason, the said American Security and Trust 
Company, its successors and assigns, shall fail or be unable 
to qualify as executor, or as trustee, or as both, under this 
my last will and testament, for any portion of my estate 
lying outside of the District of Columbia, then,: and in such 
event, I name, constitute and appoint, in its plaqe and stead, 
as such executor, or trustee, or both, as the <^ase may be, 
in such other jurisdiction or jurisdictions, the! person who 
may then be the President of the said American Security 
and Trust Company, its successors and assigns,! and his suc¬ 
cessors in office; and I hereby confer upon the President of 
the said American Security and Trust Compjmy, its suc¬ 
cessors and assigns, all of the powers, and impose upon him 
all of the duties, hereinbefore conferred and imposed upon 
the said American Security and Trust Compjany, its suc¬ 
cessors and assigns, as executor or as trustee, or as both, 
as the case may be. 

I hereby authorize and empower my executbrs and also 
my trustee to vote in person or by proxy upon |all stocks or 
other securities held by them or it; to exchange the 
31 securities of any corporation for other securities 
issued by the same, or by any other corporation, at 
such times and upon such terms and conditions gs my execu¬ 
tors or trustee shall deem proper; to consent!to the reor¬ 
ganization, consolidation or merger of any corporation, or 
to the sale or lease of its property, or any portion thereof, 
to any person or corporation, or to the lease bjj’ any person 
or corporation of his or its property or any portion thereof, 
to such corporation, and upon such reorganization, consoli¬ 
dation, merger, sale or lease to exchange the securities held 
bv them or it for the securities issued in connection there- 
with; to pay all assessments, subscriptions anc( other sums 
or money as my said executors or trustee miy deem ex¬ 
pedient for the protection of their or its interests as hold- 



24 


MARGARET 0. F. PROCTOR ET AL. VS. 


ers or holder of any stocks, bonds or other securities of any 
corporation, and to exercise any option contained in any 
stocks, bonds or other securities, for the conversion of the 
same into other securities, or take advantage of any rights 
to subscribe for additional stocks, bonds or other securities, 
and to make any and all necessary payments therefor, and 
generally to exercise in respect of all stocks, bonds or other 
investments held bv mv executors or trustee hereunder all 
such rights, powers and privileges as are or may be law¬ 
fully exercised by any person owning similar property in 
his own right, provided, however, that neither my executors 
nor my trustee shall be required to make any of the pay¬ 
ments herein provided except from the principal of my 
estate or of the trust fund, as the case may be. 

32 IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my seal, this 8th day of De¬ 
cember, 1932. 

STEPHEN L’HOMMEDIEU SLOCUM (Seal) 

Signed, sealed, published and declared by the above- 
named testator, Stephen L’Hommedieu Slocum, as and for 
his last will and testament, in our presence, and we at his 
request, in his presence and in the presence of each other 
have hereunto subscribed our names as attesting witnesses, 
on the day and year last hereinbefore written: 

Bruce S. Colton Address 1420 Taylor St N. W. Wash. 
D. C. 

Wm. Rea Address 171-V-St N. E. Wash. D. C. 

K. C. Moore Address 12 Rosemont Ave. Alexandria, Va. 

33 Codicil to the Last Will and Testament of 

Stephen L y Hommedieu Slocum 

I, Stephen L’Hommedieu Slocum, Lieutenant Colonel, 
United States Army, (Retired), of the City of Washington, 
District of Columbia, do make, publish and declare the fol¬ 
lowing to be a codicil to my last will and testament, bear¬ 
ing date the 8th day of December, 1932: 

In and by said last will and testament, I named, con¬ 
stituted and appointed the American Security and Trust 
Company, a corporation organized and existing under the 
laws in force in the District of Columbia, its successors and 
assigns, and Richard W. Hynson, of said City of Washing- 
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ton, to be the executors of said last will and testament. I 
now hereby modify my said last will and testament in the 
following respect, namely: I hereby name, constitute and 
appoint the said American Security and Trust Company, 
its successors and assigns, to be the sole executor of my 
said last will and testament, as modified by this Codicil, and 
I hereby confer upon the said American Security and Trust 
Company, its successors and assigns, all of the powers, and 
impose upon it all of the duties, by said last will and testa¬ 
ment conferred and imposed upon the said Arherican Se¬ 
curity and Trust Company, its successors and aissigns, and 
said Richard W. Hynson. Furthermore, if, for any reason, 
the said American Security and Trust Company, its suc¬ 
cessors and assigns, shall fail or be unable to qualify 
34 as sole executor under said last will and testament, 
as modified by this codicil, for any portion of my 
estate lying outside the District of Columbia, then and in 
such event, I name, constitute and appoint, in itfe place and 
stead, as such executor, in such other jurisdiction or juris¬ 
dictions, the person who may then be the President of said 
American Security and Trust Company, its successors and 
assigns, and his successors in office; and I heijeby confer 
upon the President of the said American Security and 
Trust Company, its successors and assigns, all bf the pow¬ 
ers, and impose upon him all of the duties which would 
otherwise have been conferred and imposed upbn the said 
American Security and Trust Company, its successors and 
assigns, as sole executor. 

IN ALL RESPECTS, except as hereinbefore expressly 
stated, I hereby ratify and confirm my last will and testa¬ 
ment aforesaid. 


IN WITNESS WHEREOF, I have hereunto s£t my hand 
and affixed my seal, this 26th day of June, 1933.j 


STEPHEN L’HOMMEDIEU SLOCIJM (Seal) 


Signed, sealed, published and declared by the above- 
named testator, Stephen L’Hommedieu Slocum, as and for 
a codicil to his last will and testament, ii| our pres- 
35 ence, and we, at his request, in his presence, and in 
the presence of each other, have hereunto subscribed 
our names as attesting witnesses on the day an^ year last 
hereinbefore written: 
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Mildred F. Kemp Address 2201 R St. Washington, D. C. 

Thomas H. Hardy Address 52 Eye St. Washington, D. C. 

Eugene L. Peckham Address 12 Prospect St. So Dart¬ 
mouth Mass. 

36 Memorandum Opinion . 

Filed Julv 13 1937 

**#*##** 

The plaintiff, as executor and trustee under the will of 
Stephen L’Hommedieu Slocum, deceased, by this bill seeks 
instructions of the Court as to the disposition to be made 
by it of certain income received during the period of ad¬ 
ministration on that portion of the estate which was sold 
for the purpose of raising funds to pay legacies, debts, 
taxes and expenses of administration. 

The defendants are relatives of the testator and bene¬ 
ficiaries under his will, and are all the persons in being 
who have anv interest in this testamentary trust. The 
adult defendants have appeared and answered and the 
minor defendant, Carolyn Olivia Slocum, answers and is 
represented by her guardian ad litem, George Elliott, a 
member of the bar of this court. 

Item I of the will directs the payment of debts and ex¬ 
penses. Items II to XV, inclusive, provide for certain 
bequests, devices and pecuniary legacies. Item XVI of 
the will, and with which the Court is here concerned, is in 
part as follows: 

‘“All of the rest, residue and remainder of my property 

and estate, both real and personal, * * *, of which I may 

die seized and possessed, or to which I may be entitled at 

the time of my death, * * *, I give, devise, bequeath and 

appoint as follows, namely: I direct my executors to make 

sale of all real estate which I mav own at the time of mv 

* 

death, * * *, excepting only that hereinbefore specifically 
devised, and also of any securities of a speculative char¬ 
acter which I mav own at the time of mv death, as soon 
after my death as they may deem it reasonably practicable 
so to do without a sacrifice thereof, * * *. When the rest, 
residue and remainder of my property and estate aforesaid 
shall have been thus reduced to cash and sound securities, 
mv executors shall divide the same into a sufficient number 
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of equal parts or shares to cover and fulfill thb following 
provisions, namely: * * *.” 

The “equal parts or shares” of the 1 4 rest, residue 

37 and remainder” are given in trust to the plaintiff 
as trustee of each share. Three such parts or shares 

were established. As to part one, the net income there¬ 
from for life goes through the plaintiff as trustee to the 
defendant, Margaret 0. F. Proctor, a niece jof the tes¬ 
tator. Part two is subdivided into two equal j parts. As 
to the first subpart, the net income therefrom for life 
goes through the plaintiff as trustee to the! defendant, 
Herbert Jermain Slocum, Jr., a nephew of the testator. 
As to the second subpart, the net income therefrom for 
life is given through the plaintiff as trustee to the defen¬ 
dant, John Jermain Slocum, a grandnephew |of the tes¬ 
tator, until the age of 21 when he is given $100,000 outright. 
From 21 to 35, this defendant is given the net income of 
the remainder, and at the age of 35 he is gii^en the re¬ 
mainder. As to the third part, the net income therefrom 
for life goes through the plaintiff as trustee to the defen¬ 
dant, Miles Standish Slocum, nephew of the testator. 

This Item XVI of the will contains further definite and 
detailed instructions to the plaintiff as trusted as to the 
disposition of the remainder over after the death of each 
life tenant, or life income beneficiary, and at the death of 
John Jermain Slocum, in the event he dies before reaching 
the age of 35 years. Generally stated, the granldnephew is 
given part as a life tenant and part as a remainderman, 
while the grandnieces take the corpus of the relsiduary es¬ 
tate after the termination of the life interests. 

The gross estate of the testator amounted to approxi¬ 
mately $3,000,000. The debts, taxes, intermediate bequests 
and expenses of administration amounted to ov^r $800,000. 
The securities of the estate which, in the course of admin¬ 
istration were sold to raise money for the payment of these 
debts, legacies and expenses, produced before such 

38 sale an income of $25,230.99. ! 

Thus, the question is presented whether when this 
income of $25,230.99 is transferred to the plaintiff as trus¬ 
tee, it should be set up on its books as income for distribu¬ 
tion to the life tenants of the residuary trusts, or be set up 
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as part of the residue itself and added to the corpus of the 
residuary trusts. 

The authorities are in direct conflict, and the question is 
an open one in this jurisdiction. The weight of authority 
supports the English rule to the effect that income derived 
from property sold during administration to pay debts, 
legacies and expenses of administration goes to the corpus 
of the residuary trust. Allhusen v. Whittall, L. R. Eq. 295, 
(1867); In re McEuen, 2 Ch. 704, (1913); In re Wills, 1 Cli. 
769, (1915); Wethered v. Safe Deposit & Trust Co., 79 
Md. 153, (1894); York v. Maryland Trust Co., 150 Md. 354, 
(1926); Bridgeport Trust Co. v. Fowler, 102 Conn. 318, 
(1925); Stanley v. Stanley, 108 Conn. 100, (1928); Chase 
National Bank v. Schleussner, 117 Conn. 370, (1933); 
Equitable Trust Co. v. Kent, 11 Del. Ch. 334, (1917); 
Bradford v. Fidelity Trust Co., 12 Del. Ch. 56, (1918); 
Healey v. Toppam, 45 N. H. 243, (1864); Grainger, Execu¬ 
tors and Trustees v. Pennebaker, 247 Ky. 324, (1932); 
Williamson v. Williamson, 6 Paige 298, (1837); Matter of 
Benson, 96 N. Y. 499, (1884); Matter of Lord, 236 N. Y. S. 
136, (1929); In re Rowland’s Trustee, 87 N. J. Eq. 307, 
(1917). But see Berger v. Burnett, 95 N. J. Eq. 643, (1924) 
and Commercial Trust Co. v. Gould, 105 N. J. Eq. 727, 
(1930); Restatement of the Law of Trusts, Comment “g” 
to Sec. 234, p. 695, (1935). 

Under the Massachusetts rule the life tenant of a testa¬ 
mentary residuary trust is entitled to receive the gross 
income from the estate during the period of administra¬ 
tion, that is, not only income from the clear residue as 
finally established but also income from that part of 
39 the estate which it was necessary to sell in order to 
pay debts, legacies, taxes and expenses of admin¬ 
istration. McDonough v. Montague, 259 Mass. 612, (1927); 
Old Colony Trust Company v. Smith, 266 Mass. 500, (1929); 
City Bank Farmers’ Trust Co. v. Taylor, 53 R. I. 126, 
(1933); Wachovia Bank and Trust Co. v. Jones, 210 N. C. 
339, (1936). See, also, 13 Boston Univ. Law Review 385. 
The State of New York by $ 17 b of the Personal Property 
Law adopted the Massachusetts rule in 1931. 

The reasons in general given in support of the English 
rule are that under provisions such as here considered, the 
tenant for life is given income only on the trust estate 
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which, of course, consists of the net residue; that there is 
no reason to imply to a testator, who bequeathes to a bene¬ 
ficiary income on the residue, an intention to give that bene¬ 
ficiary income on something which never becomes part of 
the residue; that income from that portion of the estate 
which it required to be sold to pay debts and legacies 
should be available to pay interest on such debts and 
legacies or even the principal thereof, because the residue 
of the estate has been reduced by the amount io required 
to be sold and a contrary rule might seriously ^ipe out or 
deplete the trust. 

It is argued in support of the Massachusetts rule that it 
carries out the intent of the testator; that a life tenant is 
a nearer object of the testator’s bounty than a remainder¬ 
man, and that the rule is simpler and easier to apply. 

The Court is of the opinion that as a matter of fair 
division between the life tenants and the remainderman, 
the English rule is the better rule. The reasoning of the 
Maryland court in York v. Maryland Trust ; Company, 
supra, is most convincing and, notwithstanding that dif¬ 
ficult accounting problems are frequently met with in the 
application of the English rule, the Court is Constrained 
to follow the weight of authority and declare it to be the 
law of this jurisdiction. 

It appears that the executor paid persional prop- 
40 erty taxes to the District of Columbia on the gross 
estate for the years 1935 and 1936, in which was in¬ 
cluded a part of the estate which was subsequently sold to 
pay debts, expenses, etc. In its accounts the executor 
charged these personal property taxes so paid against in¬ 
come on the gross estate, the net of which in its final ac¬ 
count is tentatively shown as distributable to the life ten¬ 
ants. The amount of taxes so paid on the now; residuary 
part of the estate is $1672.57 for the year 1935 ahd $229.78 
for the year 1936, making a total of $1902.35. In the view 
taken by the Court, this amount of $1902.35 should be 
charged against the income of $25,230.99. 

The Court is also requested to make appropriate allow¬ 
ance for counsel fees to the plaintiff’s counsel of record in 
this proceeding, and also to the guardian ad litem. This 
matter was considered at the hearing and counsel were 
agreed that a reasonable allowance to counsel for plaintiff 
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in this proceeding- is $2500 and for the guardian ad litem 
$1000. Counsel for the adult defendants, John Jermain 
Slocum, Miles Standish Slocum and H. Jermain Slocum, 
Jr. in their brief approve of such an allowance. 

The Court is of opinion that such allowances are reason¬ 
able. The guardian ad litem has filed two reports and also 
a brief. He has made an exhaustive review of the authori¬ 
ties and has been of much assistance to the Court. 

It is so ordered and counsel will please prepare formal 
decree and submit same for signature during the week of 
July 19th, 1937. 

O R LUHRING 

Justice. 

July 12th, 1937. 


41 Decree. 

Filed July 27 1937 

-•*#*###*# 

This cause having come on to be heard upon the bill of 
complaint, the answers thereto, and the proof introduced, 
and the same having been argued by counsel and briefs 
having been filed and said cause having been taken under 
advisement bv the Court, it is, this 27" day of July, 1937, 

ADJUDGED, ORDERED and DECREED as follows: 

1. That under a proper construction of the last will and 
testament of Stephen L’Hommedieu Slocum, deceased, the 
sum of Twenty-five Thousand Two Hundred and Thirty 
Dollars and Ninety-nine Cents ($25,230.99) received by the 
plaintiff as executor aforesaid by way of income on securi¬ 
ties sold to pay debts, expenses of administration, taxes, 
and legacies, less the charges referred to in paragraph 2 
hereof, should, upon distribution to plaintiff, as trustee 
aforesaid, be added to the corpus of the residuary trusts 
and not set up as income for distribution to the life tenants 
of the residuary trusts. 

2. That in plaintiff’s accounts as executor aforesaid, Dis¬ 
trict of Columbia personal taxes for the years 1935 and 
1936 in the amounts of Sixteen Hundred and Seventy-Two 
Dollars and Fifty-seven Cents ($1672.57) and Two Hun¬ 
dred and Twenty-nine Dollars and Seventy-eight Cents 
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($229.78), respectively, on the securities so sold, should be 
charged against said sum of Twenty-five Thousand Two 
Hundred and Thirty Dollars and Ninety-nine C^nts ($25,- 
230.99). 

3. That the plaintiff as executor aforesaid, be apd it here¬ 
by is authorized and directed to pay out of the moneys 
now in its hands as such executor, such costs ps may be 
taxed by the Clerk in this cause; also to pay to Peelle, 

Lesli, Drain & Barnard, plaintiff’s counsel, for ser- 
42 vices rendered in this proceeding, the sum pf Twenty- 
five Hundred Dollars ($2500.), and to pay j to George 
Elliott, the guardian ad litem of defendant Carolyn Olivia 
Slocum, for services rendered herein, the sum of One 
Thousand Dollars ($1,000.). I 

4. That a certified copy of this decree be filed in the 
Probate Branch of this Court in Administration No. 45976. 

O R LUHRING j 

Justice. 

From the foregoing decree, except paragraphs 3 and 4 
thereof, the defendants Margaret O. F. Proctoi-, Herbert 
Jermain Slocum, Jr., John Jermain Slocum and Myles 
Standish Slocum, in open court note an appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia, and the undertaking for costs on appeal Is fixed at 
$100 or in lieu thereof a cash deposit of $50 with the Clerk. 

O R LUHRING | 

' Justice. 


Memorandum 

AUGUST 18—1937. 

$50 deposited in lieu of bond on appeal. 


Assignment of Error 

Filed September 2 1937 

# * * * * # #|# 

The defendants, Margaret O. F. Proctor, Herbert Jer¬ 
main Slocum, Jr., John Jermain Slocum, and Myles Stan- 


1 
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dish Slocum, make the following assignment of error in this 
cause: 

The court erred in ruling that any part of the sum of 
$25,230.99 received by the plaintiff as executor under 
43 the last will and testament of Stephen L ’Hommedieu 
Slocum, deceased, by way of income on securities 
sold to pay debts, expenses of administration, taxes, and 
legacies, should, upon distribution to the plaintiff as trus¬ 
tee under Item XVI of the said will, be added to the corpus 
of the residuary trust, and in not ruling that such earn¬ 
ings should be set up as income for distribution to the life 
tenants of the residuary trust. 

H LEE BOATWRIGHT, JR 
Attorney for Defendants, Margaret 
0. F. Proctor, Herbert Jermain 
Slocum, Jr., John Jermain Slocum, 
and Myles Standish Slocum. 


Memorandum 

SEPTEMBER 2, 1937. 

Designation of Record filed 


44 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia . ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 43, both inclusive, 
to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 61032 in Equity, 
wherein American Security and Trust Company, Executor 
and Trustee under the last will and testament of Stephen 
L’Hommedieu Slocum, deceased, is Plaintiff and Margaret 
0. F. Proctor et ai, are Defendants, as the same remains 
upon the files and of record in said Court. 


i 
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In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 26th day of October, 1937-| 

CHARLES E. STEWART, 

Dlfirlr 

By HARRY M. HUlJL 

(Seal) Asp’t. Clerk. 

i 

Endorsed on Cover: No. 7058. Margaret OJ F. Proctor 
et al., Appellants, vs. American Security and Trust Com¬ 
pany, Executor &c., et al. United States Court! of Appeals 
for the District of Columbia Filed Oct 26 19^7 Moncure 
Burke, Clerk. 
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FOR THE DISTRICT OF COLUMBIA 
October Term, 1937. 


No. 7058. 


Margaret 0. F. Proctor, Herbert Jermaini Slocum, 
Jr., John Jermain Slocum, and Myles Standish 
Slocum, Appellants , 

v. 

American Security and Trust Company, Executor 
and Trustee Under the Last Will an|d Testa¬ 
ment of Stephen L’Hommedieu Slocum, De¬ 
ceased; Carolyn Olivia Slocum, A Minor; Isabel 
Shaw Slocum and Florence Ida SloOum, Ap ¬ 
pellees. 

On Appeal From the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT MARGARET 0. F. 

PROCTOR. 


THE ISSUE. 

I 

Where it is necessary during administration of an 
estate to sell assets in order that debts, legacies, and 
administration expenses may be paid, do interest and 
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dividends received upon such assets between the date 
of death of the testator and the dates of sale constitute 
income distributable to the life tenants of residuary 
trusts created bv decedent’s will or do such earnings 
represent principal and an addition to the corpus of 
such trusts? 

THE FACTS. 


The facts appear in the agreed statement of the case 
filed herein. The material facts are these: 

Stephen L’Hommedieu Slocum died testate, a resi¬ 
dent of the District of Columbia, on December 14, 1933. 
By the terms of his will dated December 8, 1932 and 
the codicil thereto dated June 26, 1933, the American 
Security and Trust Company was appointed executor 
(Rec. pp. 3, 4). Item 1 of the will directed the payment 
of debts and expenses. Items II-XV, inclusive, pro¬ 
vided for certain bequests, devises and pecuniary lega¬ 
cies. Under Item XVI all the rest, residue and re¬ 
mainder of property of the testator was given in trust 
in equal shares to the American Security and Trust 
Company, as trustee of each share. Three such shares 
were established, of which the appellant Margaret O. 
F. Proctor (referred to in the will as “Margaret F. 
Proctor”) is the life beneficiary of the first share men¬ 
tioned in this Item (Rec. pp. 3, 10-22). The wording 
of Item XVI is in part as follows: 


“ITEM XVI: AJ1 of the rest, residue and re¬ 
mainder of my property and estate, both real and 
personal, of whatever kind and wheresoever situ¬ 
ate, of which I may die seized or possessed, or to 
which I may be entitled at the time of my death, 
including any property or estate over which I may 
have power of disposition or appointment by last 
will and testament, 1 give, devise, bequeath and 
appoint as follows, namely : * 




After directing executors to sell speculative securi¬ 
ties and real estate not specifically devised, jthe Item 
continues: 

“When the rest, residue and remainder of my 
property and estate aforesaid shall have Heen thus 
reduced to cash and sound securities, my Executors 
shall divide the same into a sufficient number of 
equal parts or shares to cover and fulfill the fol¬ 
lowing provisions, namely: 

“(1) If my aforesaid niece, Margaret F. Proc¬ 
tor, shall survive me, I give and bequeath one (1) 
of the aforesaid equal parts or shares, unto the 
aforesaid American Security and Trust Company, 
its successors and assigns, as trustee, in I trust, to 
hold the same with full discretionary powers of 
management, of sale and resale, of investment, ex¬ 
change and reinvestment, and to keep the same in¬ 
vested, collect all revenue and income! arising 
therefrom, and, after paying all such costs, 
charges and expenses as it may deem necejssary or 
proper in the administration of this trust, to pay 
over the net income arising therefrom qnto my 
said niece, Margaret F. Proctor, for and during 
the term of her natural life.” 

On the death of Margaret F. Proctor there was a 
remainder absolutely to her issue and if she Had none 
the property was left either in trust or absolutely to 
the other residuary legatees. Two other equajl shares 
of the residue were established bv Item XVI, one for a 
nephew and grandnephew, and another for a second 
nephew. (Rec. pp. 3, 4). 

With the exception of the testator’s sister, the testa¬ 
tor’s nearest relatives at the date of execution of the 
will were Mrs. Proctor and the two nephews, Iwho to¬ 
gether with a grandnephew constitute the life bene¬ 
ficiaries. The life beneficiaries survived the testator, 
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and were made defendants below, together with the wife 
and children of one of the nephews, Myles Standish 
Slocum (Rec. pp. 3, 4). 

In the settlement of the estate, the executor sold cer¬ 
tain income-producing securities for the purpose of 
providing cash for the payment of debts, claims, ex¬ 
penses of administration, taxes and legacies. Prior 
to payment a substantial amount of income had been 
received on these securities (Rec. p. 4). On March 
25, 1936, the Trust Company filed a Bill to Construe 
Trust and State Account, and asked the District Court 
to instruct it as to the proper disposition to be made, as 
between life tenants and remaindermen of the residu¬ 
ary trusts, of the income received upon the assets sold 
as aforesaid (Rec. p. 4 ). The life tenants answered 
below and contended that the income in question should 
be distributed to them. Their contentions were op¬ 
posed by the guardian for the minor child of Myles 
Standish Slocum, and by the Trust Company which, 
in the interest of possible remaindermen not in being, 
suggested that such income should be added to the 
corpus of the residuary trusts. (Rec. p. 5). 

The lower court decided that the income received 
upon assets sold to pay debts, pecuniary legacies, and 
similar obligations (less certain taxes paid) was part 
of the corpus of the residuary trusts. Pursuant to its 
decision, it entered a decree which directed that the 
sum of $23,328.64 should, upon distribution to the 
trustee of the residuary trusts, be added to the corpus 
of such trusts and not set up as income for distribution 
to the life tenants of such trusts. (Rec. pp. 6, 7). 
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I. 

j 

QUESTION INVOLVED AND ERROR RELIED 

UPON. 

The question presented on this appeal, limitjed by the 
Agreed Statement of the Case (Rec. p. 6), i§ whether 
the sum of $23,328.64 received by the executor, by way 
of income on securities sold to pay debts, claims, ex¬ 
penses of administration, taxes and pecuniary! legacies, 
should be transferred to the trustee and set up on its 
books as income for distribution to the life tenants, or, 
if the so-called English rule is adopted, as principal to 
be added to the corpus of the residuary trusjts. It is 
submitted that the court erred in directing that such 
income be added to the corpus of the residuary trusts 
and not set up as income for distribution to the life 

i 

tenants. 

II. 


SUMMARY CF APPELLANT’S CONTENTIONS. 

This appellant contends that: 

A. The life beneficiary of a testamentary i trust is 
entitled to income from the date of death of the testa¬ 


tor in the absence of a specific provision to the con¬ 
trary in the will. j 

B. In accordance with the modern United States rule 
all income accruing during the period of administra¬ 
tion on securities and other income-producing gssets of 
the estate, including not only those which bechme part 
of the residuary trusts but also those which are sold 


for the purpose of paying debts, claims, expanses of 
administration, taxes and pecuniary legacies^ should 
be payable to the life beneficiaries as income and not 
added as principal to the corpus of the trusts.| 


l 
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C. The modern United States rule is preferable for 
the following- reasons: 

(1) It is better law: 

(2) It conforms with the intention of the testator; 

(3) It facilitates administration; and 

(4) It reduces litigation. 

III. 

THE ARGUMENT. 

A. The Life Beneficiary of a Testamentary Trust is 
Entitled to Income from the Date of Death of the Tes¬ 
tator in the Absence of a Specific Provision to the Con¬ 
trary in the Will. 

It is settled in the District of Columbia that a life 
beneficiary of a testamentary trust is entitled to re- 
ceive income from the date of the testator’s death when 
the will does not express an intention to the contrary. 
The rule was laid down in McLane v. Cropper, 5 App. 
D. C. 276 (1895) and has been followed in Perin v. 
Perm, 41 W. L. R. 265 (Sup. Ct. D. C. 1913) and in 
Reid v. Dodge, 44 App. D. C. 558 (1916). This doctrine 
appears to be almost universally adopted. 

See Perry A Treatise on the Law of Trusts and, 
Trustees, 7th Edition, sec. 551. 

Bogert, The Law of Trusts and Trustees. Sec. 
811. 

There is no expression in the will of the testator that 
the life beneficiaries shall not receive the income from 
the date of death of the testator, and the executor in 
administering the estate has recognized this fact. The 
question is therefore narrowed to whether all or only 
part of the income accruing on the assets of the estate 
is payable to the life beneficiaries of a residuary trust. 
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B. All Income Accruing 1 During the Period of Ad¬ 
ministration on Securities and Other Income-Produc¬ 
ing Assets of the Estate, Including not Oily Those 
Which Become Part of the Residuary Trusts But Also 
Those which are Sold for the Purpose of Paying Debts, 
Claims, Expenses of Administration, Taxed and Pe¬ 
cuniary Legacies, Should be Payable to the X.ife Bene¬ 
ficiaries as Income and not Added as Principal to the 
Corpus of the Trusts. 

This represents what might be called the modern 
United States rule and is law todav in Massachusetts, 

* i 

New York, Rhode Island, North Carolina, Kentucky, 
and in a modified form New Jersey. Undir the so- 
called English rule debts, expenses and legacies are 
treated as paid with an amount of capital which, with 
the income thereon at the average rate from the testa¬ 
tor’s death, equals the sum needed. The English rule 
has been abandoned in Massachusetts under authority 
of judicial precedent and in New York by statute. It 
appears, however, to be followed in Connecticut and 
New Hampshire. 

In support of the so-called modern United States 
rule, 


Old Colon)) Trust Company v. Smith, 266 Mass. 

500, 165" N. E. 657 (1929) 

McDonough v. Montague, 259 Mass. 612, 157 N. 

E. 159 (1927) ‘ I 

Nciv York Personal Property Lam, sec. 17-b 
(added 1931) 

Foley Improvements in Inheritance Tax Laws 
and the 1891 Practice Changes (1981) 3 N. Y. 
Bar Ass'’n Bull. 283, 287 
City Bank Fanners’ Trust Company V. Taylor, 
53 R. I. 126, 163 All. 734 (1933) 
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Wachovia Bank and Trust Co. v. Jones , 210 N. 

C. 339, 186 S. E. 335 (1936) 

Berger v. Burnett, 95 N. J. Eq. 643, 123 Atl. 879 
(1924) 

Commercial Trust Company v. Gould, 105 N. J. 

Eq. 727, 149 Atl. 590 (1930) 

Grainger Ex' rs and Trustees v. Pennebaker et 
al. 247 Kv. 324, 56 S. W. (2nd) 1007 (1932) 

Law reviews also appear to favor the modern United 
States rule as the more practical. 

46 Harvard Law Review 863 
13 Boston Univ. Law Review 386 

In support of the English rule,— 

Allltusen v. Whitt ell, L. R. 4 Eq. 295 (1867) 

In re McEnen, 2 Ch. 704 (1913) 

In re Wills, 1 Ch. 769 (1915) 

Bridgeport Trust Co. v. Fowler, 102 Conn. 318, 
128 Atl. 719 (1925). 

White v. Chaplin, 84 N. H. 208 (1929) 

In York v. Maryland Trust Co., 150 Md. 354, 133 Atl. 
128 (1926), which was cited by the court below as sup¬ 
porting the English rule, the holding appears to be 
that all income from assets sold to pay debts, expenses, 
and legacies should be added to the corpus. While in 
Delaware a still different rule is set forth that the life 
tenant is entitled to equitable income during adminis¬ 
tration. Equitable Trust Co. v. Kent, 11 Del. Ch. 334 
(1917); Bradford v. Fidelity Trust Co., 12 Del. Ch. 56 
(1918). 
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C. The Modern United States Rule is Preferable for 
the following reasons: 

(1) It is better law; \ 

(2) It conforms with the intention of tile testator; 

(3) It facilitites administration; and 

(4) It reduces litigation. 

i 

(1) It might be argued that under the strict word¬ 
ing of Item XVI, the life beneficiary of ench trust is 
given only such income as is actually earjied by the 
corpus of his or her trust, for the executor is directed 
to divide the residue into shares, and each share is 
given to the trustee in trust ‘‘to keep the same in¬ 
vested, collect all revenue and income arising there¬ 
from, and, after paying all such costs, charges and ex¬ 
penses as it may deem necessary or proper in the ad¬ 
ministration of this trust, to pay over the het income 
arising therefrom” to the life beneficiary. ^Rec. p. 14) 
Taken literally, it would appear that the testator’s gift 
of income to the life tenants comprised only income 
earned on the corpus of the trusts and that therefore 
no income accruing from the date of death until the 
trusts were set up would be included. Nor is this in¬ 
come included by implication in the gift of the corpus 
of the residue for the testator by Item XVl gave only 
the residue of his property of which he dipd “seized 
or possessed”. We are forced to the position, there¬ 
fore, that this income was not expressly disposed of 
either as income or as principal. However^ there is a 
generally accepted presumption that a testator intends 
to dispose by his will of his entire estate fcmd not to 
die intestate as to any part of it. See Weekk v. Pierce, 
279 Mass. 108, 118, 181 N. E. 231 (1932). j It is this 
presumption which underlies the rule set forth in A 
above that a life beneficiary is entitled to receive in- 
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come from the date of death in the absence of an ex¬ 
pressed intention to the contrary. This rule is neces¬ 
sary because the provisions of almost every testa¬ 
mentary trust are like the ones in this case and do not 
expressly cover the disposition of income during the 
period before the trust is set up. Nor do they provide 
for the disposition of income on assets sold to pay 
debts, expenses and pecuniary legacies. It is with this 
latter question that we are faced. 

The Massachusetts court, when presented with the 
question in Old Colony Trust Company v. Smith, supra, 
did not expressly recognize the possibility of intestacy 
but did recognize the lack of any express intent of the 
testator as to whether such income should be distrib¬ 
uted to the life beneficiaries as income or added to the 
residuary trust. The wording of the residuary clause 
of the will in that case was peculiarly similar to the 
wording of Item XVI here. The wording in brief was 
—All the rest, residue and remainder of my estate . . . 
is to be given to the Old Colony Trust Company, in 
trust (a) to invest the same ... (b) to collect the in¬ 
come from said fund as it may accrue and pay over the 
same as follows. . . . 

The Massachusetts court reasoned that the testa¬ 
mentary words “rest, residue and remainder” compre¬ 
hend the whole of the estate of every description left 
by the testator subject to all deductions required by 
law or the direction of the testator; that until such de¬ 
ductions are actually made, the property to be used 
for the purpose is part of the residue; and that the life 
beneficiary is entitled to the income earned on the resi¬ 
due from the date of the testator’s death. The court 
recognized the different result reached by the English 
rule and that it was an amplification of the rule that 



the life benefciary receives income from the date of 
the testator’s death, but said that the conclusion is ir¬ 
resistible. 

The Massachusetts rule was carefully considered and 
adopted by Rhode Island in the City Banff Farmers’ 
Trust Co. case and bv North Carolina in the Wachovia 
case, both supra. Whereas the New Hampshire and 
Connecticut decisions were prior to the Majssachusetts 
decision. 

The rule of construction giving* the life!beneficiary 
income from the date of death avoids an intestacy as to 
that income. It is urged that it is more c^esirable to 
extend this rule to cover income accruing o|n all assets 
of the estate, including those used to pay debts, ex¬ 
penses and legacies, than to carve out an additional 
and highly artificial rule that income on jsuch assets 
should be combined with them to make a fjind exactly 
sufficient to cover the payment of debts, expenses and 
legacies. Such is the English rule. The latter may be 
an attractive problem to the mathematically-minded 
accountant but it is probably far from what the testa¬ 
tor intended. From a judicial point of yiew, better 
law will be created, it is submitted, by a j single rule 
dealing with the actual income accruing | on all the 

* I 

assets of the estate than by two rules, oije of which 
lumps income and principal together and 'by a math¬ 
ematical formula separates them out again. Law is 
good law, it is believed, if it conforms to the intentions 
and requirements of people and tends |;o simplify 
rather than to make more complex their activities. 

The case of York v. Maryland Trust C<h, supra, is 
sometimes referred to as the leading case in this 
country supporting the English rule. We believe, how¬ 
ever, that the English rule has not been followed in 

7 ° i 
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that case but an altogether different rule advocated 
whereby there is no apportionment, but all income 
earned on assets sold for debts, expenses, and legacies 
is added to corpus. There the testator’s will directed 
the payment of debts and certain specific legacies and 
then gave the rest, residue, and remainder of his estate 
to a trustee in trust to pay an annuity out of the net in¬ 
come to his mother-in-law and “the balance of said net 
income derived from said trust estate” to his wife. At 
his death, the testator owed Xew York bankers approx¬ 
imately $1,000,000, which indebtedness was secured by 
various securities. It appeared to the executor to be 
desirable to liquidate the collateral over a period of 
time and, as a result of judicious management, there 
was realized from the pledged securities about $47,000 
over the original appraisement. Pending such liquida¬ 
tion, interest of approximately $9000 accrued, and the 
question presented was whether such interest should 
be charged against corpus or against income earned by 
the securities before sale. 

The executor had charged the interest against such 
income and had paid the balance of the income to the 
life tenant. The court held the interest should have 
been charged against corpus. It refused to disturb the 
accounting, however, on the ground that the life tenant 
was not prejudiced, because the dividends she received, 
which amounted to more than the interest, should have 
been added to the corpus of the trust. 

In support of its statement that the income earned 
by the assets sold should have become a part of the 
corpus of the residuary trust, the court first held that 
the will showed no intention on the part of the testator 
to give his wife the income from his gross estate and 
later said (at p. 133) that “The rule we have an- 
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nounced would also seem to be supported by treason, be¬ 
cause if the life tenant is to receive the income from 
the gross state while the corpus bears all the debts and 
expenses, it can readily be perceived that pending the 
settlement of the estate the corpus might become seri¬ 
ously impaired. * * * The facts do not support the 
conclusion. They reveal that the corpus wasj increased , 
not exhausted, by reason of the delayed liquidation and 
that the remaindermen were benefited to the extent of 
$47,000, whereas the interest accrued amounted to only 
$9,000. That being true, there appears to bp no sound 
“reason” for giving to the remaindermen the income 
earned by the assets prior to sale. By what virtue do 
the more remote objects of a testator’s bouijty deserve 
to receive, at the expense of the persons who were the 
immediate objects, all benefits which flow fri>m a grace 
period in liquidating debts? 

We submit, therefore, that neither reason|nor equity 
supported the rule announced in the Maryland case. 
We submit further that the precedent of aj Maryland 
decision is not binding on this court. Thisj court has 
often followed decisions of other jurisdictions on ques¬ 
tions where Maryland decisions have been contra. 

Lanston v. Lanston, 53 App. D. C. 340, 290 F. 
215 (1923) ! 

Washington Loan & Trust Co. v. Hammond, 51 
App. D. C. 260, 278 Fed. 569 (1922) 

It is therefore urged that the modern Unjited States 
rule is desirable from the standpoint of goqd law and 
that this court is not bound to a different rule by a 
Maryland decision. 

(2) The modern United States rule, it is! submitted, 
follows the real intentions of the testator. This general 



statement can be made with the explanation that the 
intention is presumed to be the intention of the ordi¬ 
nary testator who creates a residuary trust for his near¬ 


est kin. 1 Such a testator in America is usuallv a salaried 


man of some property who wishes to provide for his 
wife and children. He and his familv have been living 


on his combined income. This income will be decreased 


on his death not onlv by the amount of his salary but 
also bv such securities as must be sold to pav debts, ex- 
penses and taxes. The widow and her children must 
consequently alter their style of living. This cannot be 
done overnight and a transitional period of a year is 
helpful. If that testator were asked he would say that 
he wanted and expected ail the income from his estate 
to be paid to his wife as it accrued from time to time 
after his death. The payment of the debts, expenses 
and taxes should be postponed as long as possible in 
order to obtain the maximum income from the securi¬ 


ties to be used for that purpose, and when payment was 
required it should be made from principal and not from 
income either in whole or in part. Such a disposition 
will aid the life beneficiaries to adjust themselves grad¬ 
ually to the changes which the death of the testator has 
brought upon them. 

Such a presumed intent, it is believed, corresponds 
with that of most testators, and should be the guiding 
factor in adopting a rule which is based upon an im¬ 
plied intent in the absence of expression to the con¬ 
trary. The language of Item XVI cannot be taken as 
such a contrary expression, for, as pointed out in (1) 
above, it is merely the language of the ordinary resid- 
uarv trust meticulouslv stated. In fact, the will shows 
<rreat solicitude for the life beneficiaries in the care 
with which testator provided that one or another of the 
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life beneficiaries should receive the income from the 
bulk of his estate in every conceivable contingency. 
Moreover, the specific bequests in the first Itbms of the 
will to the persons who are the life beneficiaries show 
how much in his thoughts these persons werb. Except 
for his grand-nephew John Jermain Slocum, who is 
both a life tenant and a remainderman, no other re¬ 
mainderman is the primary recipient of any specific be¬ 
quest. 

The presumed intention of the testator to favor the 
life beneficiarv is well recognized in the District of Co- 
lumbia. See Masson v. Washington Loan <& Trust Co., 
46 App. D. C. 135 (1917) where the court held that the 
life tenant (the testator’s stepmother) under the terms 
of the will was entitled to the gross, not the nbt, income 
received by the residuary estate, saying in jpart, “In 
other words, the income paid to the special object of 
the testator’s solicitude and bounty thus wlas dimin¬ 
ished to the advantage of the residuary legatee, whose 
interest was subordinate, and not superior, |to hers.” 

It is urged, therefore, that this court adppt a rule 
which will recognize the paramount consideration 
which a testator must have for those he nanfies as the 
life beneficiaries of the residue of his estate. 

(3) The term “modern United States rule” is ap¬ 
plied by us to the rule that all income accruing during 
the period of administration on assets sold for the pay¬ 
ment of debts, expenses, taxes and pecuniary legacies 
should be paid to the life beneficiaries. To refer to it 
as “modern” and “American” seems appropriate as 
it is a workable, easily understood and easily admin¬ 
istered rule. In this respect it is in sharp contrast with 
the English rule. To appreciate the difference it is 
only necessary to take the facts involved in tlfe probate 


of any estate and apply the two rules. Almost the only 
requirement of the American rule is to recognize and 
segregate the income when it comes in. Under the 
English rule, however, the “average rate” of return 
on the whole estate must be first determined in order to 
ascertain how much of the sum used to pay each debt, 
expense and tax at the date of each payment is income. 
This is then deducted from the total income to de¬ 
termine how much of the total amount turned over to 
the trustee is income and how much principal. There 
is more work involved in determining the “average 
rate” and the amount of income and principal attribu¬ 
table to each payment than the results justify from any 
standpoint. There are several methods theoretically 
by which the average rate may be determined, but for 
one method we quote from the agreed statement of 
facts in McDonough v. Montague, supra: 


' “ ‘This item of $2,153.08 is the only item which 
is in issue between the parties. It represents the 
amount carried from income to principal as the 


income earned by moneys used to pay debts and 
expenses of administration. It was computed as 


follows: 


‘The average daily balance of principal in the 
hands of the executors during the period of admin¬ 
istration which was in this case 1,040 days was 
computed and found to be $131,986.43. 

‘The actual net income received bv the executors 


during the period of administration was $20,- 
450.39. From this figure the average annual in¬ 


come over said period was computed and found to 
be $7,177.29. This average annual income was then 
divided by the average principal giving as a re¬ 
sult the average annual rate of income earned bv 
the estate in the hands of the executors during the 
period of administration, which was .054379. 
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‘Each of the sums paid out by the execjutors for 
debts and expenses was multiplied by the number 
of days between the date of death and tile date of 
its payment. The aggregate of these extended 
amounts was divided by 365 to reduce it to a yearly 
basis and the annual rate of income determined as 
above described was applied to this figure, giving 
as a result the said item of $2,153.08. During the 
period of administration the income of tjhe estate 
was in each year more than sufficient to pay the 
annuities. ’ ” 


It is suggested in In re Wills, supra, that these in¬ 
tricacies may be avoided in the smaller estates by 
taking a flat rate. This, however, involves having two 
rules with the further modification of what rate should 
be taken and whether it should be changed from time 
to time as investment yields change. The complexities 
of this rule make it impractical if not impossible for 
the inexperienced to administer, and make it heedlessly 
complicated for the trust company or expert probate 
lawyer to carry out. 

The Committee on State Legislature of the Associa¬ 
tion of the Bar of the City of New York, in Bulletin No. 
10, February 3, 1931, No. 234, commented as fallows on 
the proposed new section 17-b to the Personal Property 
Law: 

“The object of this bill is to change the rules 
now established by Matter of Benson, 06 N. Y. 
499, and Matter of Lord, 134 Misc. 198. T|he appli¬ 
cation of the rule, which requires the capitalization 
of the income earned by the part of an esthte which 
is used to pay taxes, administration expenses, etc., 
has caused great embarrassment because the 
necessary computations are extremely intricate 
and difficult. Moreover, the addition of such in- 
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come to the principal of residuary trusts is seldom, 
if ever, intended by a testator.” 

In view of the unfavorable experience in other juris¬ 
dictions with the English rule, it is urged that for the 
purpose of the practical administration of estates in 
the District of Columbia the modern United States rule 
be adopted. 

(4) There seems no question but that the English 
rule fosters litigation and petitions for instruction. In 
this connection, it is only necessary to look at the long 
line of English cases on the point, and to read a few of 
them to realize the complexities which arise from it. A 
trustee is personally responsible if he pays to a life 
beneficiary as income a sum which properly belongs to 
principal. See Newhall “The Settlement of Estates” 
(Sec. Ed.) sec. 188. Trustees cannot risk an approxima¬ 
tion of what is income and what is principal, but must 
determine it exactlv. When a rule of law leaves such 
determination ambiguous in any particular, instruction 
of the court must be sought, to the expense of the estate 
and the time of all concerned. The clarity and sim¬ 
plicity of the rule here advocated reduces, if not elimi¬ 
nates, the possibilities of such proceedings. 


i 


CONCLUSION. 


This appellant submits that this Honorable Court 
should adopt the rule of construction here advocated, 
which is both in conformity with the intention of the 
testator and is the most practical of administration, 
and should therefore direct that all sums received as 
income on assets of the estate, whether forming part 
of the residue or used in paying claims, debts, Expenses 
of administration, taxes or pecuniary legacies, should 
be credited as income to the life beneficiaries, knd that 
one-third thereof should be distributed to th^s appel¬ 
lant, Margaret 0. F. Proctor. 

i 

Respectfully submitted, 

H. Lee Boatwright, Jr., 
Attorney for appellant , 
Margaret 0 . F. Proctor . 

Standish Bradford, 

Of Counsel. 
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INTRODUCTION. 

! 

The question presented on this appeal is whether 
interest and dividends received upon that portion of a 
decedent’s estate sold to provide funds used for pay¬ 
ment of debts, pecuniary legacies, taxes and adminis- 

I 

I 


2 


tration expenses, should be considered income distri¬ 
butable to life tenants of residuary trusts created bv 
the will of the decedent or whether its character should 
be changed from that of income to principal and the 
sum so earned added to the corpus of the residuary 
trusts. 

STATEMENT OF FACTS. 

The facts are set forth in the agreed statement of 
the case tiled in this cause and are substantially as fol- 
lows: 

Stephen L'Hommedieu Slocum died testate on De¬ 
cember 14,1933. His will was duly admitted to probate 
and American Security and Trust Company qualified 
as Executor thereunder. (Rec. pp. 3, 4). 

In Item I of his will, testator directed his executors 
to pay all of his just debts and the expenses of his last 
illness and funeral as soon after his death as might be 
practicable. In Items II and III he bequeathed certain 
items of personalty of intrinsic or sentimental value to 
his niece, Margaret 0. F. Proctor, to his nephews, Her¬ 
bert Jermain Slocum, Jr., and Myles Standish Slocum, 
and to his grand-nephew, John Jermain Slocum. In 
Items V to VI he devised and bequeathed to his sister, 
Margaret Olivia Hunt, if then living, and if not, to his 
niece, Margaret 0. F. Proctor, his real estate in the 
District of Columbia and Massachusetts and his house¬ 
hold and personal effects not previously disposed of. 
Bequests in favor of his uncle’s widow and two cousins 
were made in Items VII to IX and in Items XI to XV 
he made pecuniary bequests to various employees. 
(Rec. pp. 10 to 13). 

By Item XVI testator directed that all of the 4 ‘ rest, 
residue, and remainder” of his estate, of which he 
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might die seized or possessed, or to which he plight be 

entitled at the time of his death, should be reduced to 

| 

cash and sound securities and divided into three equal 
main parts. The first main part was placed in trust for 
the benefit of Margaret 0. F. Proctor, for life. The 
second main part was subdivided into two equal shares, 
one such share was placed in trust for Herbert Jer- 
main Slocum, Jr., for life, and the other in trust for 
Herbert’s son, John Jermain Slocum, with provisions 
in the latter instance for principal distributions as the 
beneficiary shall attain certain ages. The tlqrd main 
part was placed in trust for Myles StandishI Slocum, 
for life, the income then to his wife, Isabel Shaw Slo¬ 
cum, for her life or until re-marriage. Generally speak¬ 
ing, provision was made in respect to each trust for re¬ 
mainders over to the issue of the life tenant of t|he trust. 
In the event there is no issue in any particular instance, 
the property is to be held in trust for or distributed to 
the beneficiaries of the other trusts. (Rec. pp. 1|3 to 22). 
None of the life tenants has any issue, with the excep¬ 
tion of Herbert Jermain Slocum, Jr., who has one son, 
John Jermain Slocum, and Myles Standish jSlocum, 
who has two daughters, Florence Ida Slocum apd Caro¬ 
lyn Olivia Slocum. (Rec. p. 4). 

American Security and Trust Company was ap¬ 
pointed trustee of the trusts created by the spid Item 
XVI. It was directed to manage and invest the trust 
funds and, after deducting such expenses as rhight be 
necessary in the administration of the trusts, to pay the 
balance of the income arising therefrom to the life ten¬ 
ants. (Rec. pp. 14, 17, 19, 21). Under Item XVII of the 
will, as amended by the codicil thereto, American 
Security and Trust Company was also appointed exe¬ 
cutor of the will. (Rec. p. 25). 


i 
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The gross estate of the testator amounted to approxi¬ 
mately $3,000,000. Debts, pecuniary legacies, taxes, and 
expenses of administration totaled approximately 
$800,000, and, in order to obtain funds with which to 
pay such debts, legacies, and other obligations, it was 
necessary during the period of administration for the 
executor to sell assets of the estate. During the period 
of administration and prior to such sales, the executor 
received as interest and dividends on the assets so sold 
the sum of $25,230.99, and it is the proper disposition 
of such earnings (less certain taxes paid) which is the 
issue on appeal. (Rec. pp. 4, 6). 

On March 25, 1936, the executor filed in the lower 
court a Bill to Construe Trust and State Account, ask¬ 
ing the instructions of the court as to the proper dis¬ 
position to be made as between life tenants and remain¬ 
dermen of the interest and dividends received on the 
part of the estate so sold during administration. The 
bill named seven defendants, to wit, Margaret O. F. 
Proctor, Herbert Jermain Slocum, Jr., John Jermain 
Slocum, and Myles Standish Slocum, who are the ap¬ 
pellants, and Isabel Shaw Slocum, Florence Ida Slocum 
and Carolyn Olivia Slocum, who are made appellees 
here. Other than the Trust Company, the seven de¬ 
fendants are the only persons who have any interest in 
the monies and the proceedings herein. (Rec. p. 4). 

In due time, answers were filed. The appellants here 
contended below that such monies should be distributed 
to themselves as life tenants of the residuarv trusts 
created under Item XVI of the will. (Rec. p. 5). Carolyn 
Olivia Slocum, a minor, answered through her guard¬ 
ian, who argued that the monies should be added to the 
corpus of the residuary trusts. Subsequently, the 
guardian, while maintaining his original position, ad- 






vised the court that his ward, a girl of 18, had expressed 
her desire since the filing of the original answer that 
the monies be distributed to the life tenants. (Bee. p. 5). 
Florence Ida Slocum, the wife of Myles Standish Slo¬ 
cum, and his daughter, Isabel Shaw Slocum, Submitted 
themselves to the jurisdiction of the court and, without 
asking for specific relief, consented in advance to such 
orders as the court might enter. (Rec. pp. 4-5). 

On May 13, 1937, the cause was heard. American 
Security and Trust Company, in the interest of pos¬ 
sible remaindermen who nevertheless were not in being, 
took the position that $25,230.99, less certain! taxes of 
$1902.35 which it had paid, should be transferred to 
and held by it, as trustee of the residuary tj*usts, for 
ultimate distribution to the remaindermen. The con¬ 
tentions of the other parties were as stated abpve. (Rec. 
p. 6.) The court below held that “income derijved from 
property sold during administration to pay djebts, leg¬ 
acies, and expenses of administration goes to tjie corpus 
of the residuary trust” (Rec. pp. 28, 29), and decreed 
that the sum of $23,328.64 (i. e. $25,230.99 less $1902.35 
for taxes paid) should be added to the corpjis of the 
trusts created by Item XVI. (Rec. pp. 6-7). 

l 

I 

QUESTION INVOLVED AND ERRORS RELIED 

UPON. 

The question involved is whether the saicjl sum of 
$23,328.64 received as interest and dividends pn secur¬ 
ities sold to provide funds used for payment of debts, 
pecuniary legacies, taxes and administration jexpenses 
should be credited to income distributable tci the life 
tenants of the residuary trusts or should be added to 
the corpus of such trusts. (Rec. p. 6). The appellants 
contend that the court was in error in ruling!that anv 

i 1 I * 
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part of such earnings should be added to the corpus oi' 
the residuary trusts and in not ruling that the $23,- 
328.64 should be distributed as income to the life ten¬ 
ants of such trusts.* (Rec. pp. 31-32). No issue is 
raised on appeal as to the deduction of taxes from the 
income of $25,230.99 earned on the assets sold. (Rec. 

p. 6). 

THE ARGUMENT. 

1. The Intent of the Testator Should Govern the Dis¬ 
position of the Monies and Requires Their Distribution 
to the Life Tenants. 

It will necessarily be conceded that the court must 
give effect to the intent of a testator, if it can be de¬ 
termined from a reading of the will and a considera¬ 
tion of other relevant circumstances. In determining 
the question presented, therefore, the first inquiry must 
be directed to ascertaining the intent of the decedent 
Stephen L’llommedieu Slocum. 

It cannot be said that the will in terms provides that 
income earned upon assets sold to pay debts, pecuni¬ 
ary legacies, and similar obligations should be distri¬ 
buted to the life tenants of the residuary trusts. Yet it 
is believed that such an intent is established (1) by the 
fact that the life tenants of the residuary trusts were 

*Note: In the court below appellants argued that adoption of the 
so-called English rule as the law of this forum would require the ap¬ 
portionment of such earnings between principal and income of the 
residuary trusts and the use of elaborate calculations to determine the 
proper proportions to go to corpus and income. In its decision the 
lower court apparently did not recognize the limitations of that rule 
and held that all income received upon assets sold goes to corpus. In 
order to avoid expense and delay which would necessarily result from 
an apportionment, appellants did not insist upon such an accounting and 
have agreed that, if the English rule is declared to be the law of this 
case, they will waive any right to an accounting and the sum of $23,- 
328.64 may be transferred to corpus without any further computation 
on the part of the executor or trustee. (Rec. p. 6.) 
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the principal objects of the testator’s bounty and it 
may be assumed that the testator did not desire that 
they be penalized for the benefit of remaindermen, par¬ 
ticularly of possible remaindermen not in bbing, (2) 
by the presumption of law that the testator knew that 
the life tenant of a testamentary trust is entitled to the 
income on the trust fund from the death of the testator, 
unless otherwise provided, which makes it reasonable to 
assume that testator thought the same principle would 
apply in the case of the residuary trusts, (;|) by the 
absence at the time the will was drawn of any decision 
in this jurisdiction or established rule of accounting 
which would require that such income be add^d to cor¬ 
pus, and (4) by the important fact that testator ex¬ 
pressly placed in trust his entire estate, less debts, leg¬ 
acies and other obligations, “of which I shall die pos¬ 
sessed or to which I shall be entitled at the time of my 
death”, and directed that the net income from sucli 
property should be paid to the life tenants of! such re¬ 
siduary trusts. 

From a reading of the will, it is clear that testator in¬ 
tended to dispose of his entire estate, including the in¬ 
come here in question. It is also apparent that, in con¬ 
sidering the property to be placed in the Residuary 
trusts, testator was thinking of his estate as to! the time 
of his death, subject, however, to the right otj his exe¬ 
cutor to apply so much as might be necessary in pay¬ 
ment of debts, legacies, and other obligations, for in 
Item XVI he refers to the “rest, residue, anc| remain¬ 
der of my estate * * * of which I shall die jseized or 
possessed or to which I may be entitled at the time of 
mv death * * From such facts, it is reasonable 

to suppose that when he gave to the life tenants of the 
residuary trusts the net income from the “rest' residue, 
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and remainder” of which he should die possessed or to 
which he should be intitled at death, he contemplated 
that there would be paid to such persons all income 
earned by his estate subsequent to his death, except the* 
income which was earned by the property placed in 
trust under Item X and except to the extent that in¬ 
come earned bv the remainder of his estate was reduced 

•/ 

by proper charges against it. City Bank Farmers’ 
Trust Co. v. Taylor , 53 R. I. 126, 163 Atl. 734 (1933). 

There is nothing in the will to establish a different 
intent. On the contrary, the rule is established in the 
District that a life.o^a testamentary trust is entitled to 
income from the date of death of the testator. Reid v. 
Dodge , 44 App. D. C. 558 (1916), and cases cited there¬ 
in. In view of that rule and of the absence of anv 
established rule in the District requiring that income 
upon assets sold to pay debts, etc., be added to the cor¬ 
pus of a residuary trust, it is proper to presume that 
testator had no thought that the income earned upon 
the assets sold would be added to corpus, but believed 

that the life tenants of the residuary trusts would re- 

* 

ceive such income, as well as the income upon the as¬ 
sets actually placed in such trusts. McDonough et ah 
v. Montague , 259 Mass. 612,157 N. E. 159 (1927). And, 
as the life tenants of the residuary trusts were the 
principal objects of his bounty, it is not surprising that 
he should have desired such a disposition of the income 
earned by the assets sold. See Masson v. Washington 
Loan d Trust Co ., 46 App. D. C. 135, 140 (1917). 
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2. Under the Modern United States Rule, Income 
Earned by Assets Sold to Pay Debts, Legacies, and Sim¬ 
ilar Obligations is Distributable to Life Tenants of 
Residuary Trusts. 

The question as to the proper disposition oi* income 
earned by assets sold lias been before the courts in a 
number of cases. In a majority of the states such in¬ 
come is distributed to the beneficiaries of the residuary 

i 

trusts as income and does not become a part of; the cor¬ 
pus of such trusts. We believe it is fair to t^rm this 
rule the modern United States rule, for it is not only 
the rule established in the majority of the states where 
the question has been decided, but, more important, it 
represents the latest authority. It is the ru^e estab¬ 
lished by decisions in Massachusetts, North Carolina, 
Rhode Island, and Kentucky and by statute in New 
York. With one modification, it is also the rule fol¬ 
lowed in New Jersey. 

A leading case on the subject and one substantially 
on all fours with the instant case is Old Colony Trust 
Co. v. Smith, 266 Mass. 500, 165 N. E. 657 (1929). In 
that case a testator, after directing the payment of his 
debts and other charges, and making numerous be¬ 
quests, gave the 4 ‘rest, residue, and remainder;” of his 
estate in trust for investment, and for collection and 
payment of “the income from said fund” as th^re spec¬ 
ified, with remainders over. The issue in the dase was 
7 , .1 

whether income derived during the period of adminis¬ 
tration from funds used to pay debts, legacies,!and ex¬ 
penses of administration should be distributed to the 
beneficiaries of the trust fund as income or slfould be 
incorporated with the principal of such fund. In hold¬ 
ing that such income remained income and should be 
distributed to the life tenants of the residuary trust, 
the court said, at page 658: 
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“ * * * The testamentary words ‘rest, resi- 

due, and remainder’ comprehend the whole of the* 
estate of every description left by the testator sub¬ 
ject to all deductions required by operation of law, 
or by direction of the testator. They signify a 
complete disposition of all property of the testa¬ 
tor. (Cases cited). In the absence of controlling 
\vords to the contrary, ‘this residue must be consul- 
ered as formed at the date of the decease of the- 
testator’. Where the gift of the residue is after 
the payment of debts and similar charges and non- 
deferred legacies, the residue is to be formed sub¬ 
ject to such payments even though actually made 
at a later time. (Authority cited). It was ex¬ 
pressly stated by Chief Justice Shaw in Minot v. 
Amory, 2 Cush. 377, 386, that trustees in making 
up their accounts should credit to income all sums 
received as income, either through the executors 
or by themselves, after receiving the capital. * ® 
In each of these decisions the learned Chief Justice 
reviewed the English cases * * * and declined 

to follow the rule established by those cases. 

* * In McDonough v. Montague, 259 Mass. 

612,157 N. E. 159, the question presented was as to 
the proper disposition of substantial income 
earned by the moneys used to pay debts and ex¬ 
penses of administration. It there was said: 
‘There is nothing in the will which indicates an 
intention to make a change from the accepted rule 
that a tenant for life is entitled to the income from 
the time of the testator’s death.’ 

“In the light of these decisions * * * the 

conclusion is irresistible that the item here in 
question must be treated as income for distribu¬ 
tion among those entitled thereto and not as cap¬ 
ital to be held for the remaindermen.” 

The same rule was adopted in Rhode Island in the 
carefully considered opinion in City Bauk Farmers' 
Trust Company v. Taylor, supra. In that case the 
Rhode Island Court, after a careful consideration of 



11 


the authorities pro and con, adopted the modern United 
States rule as in accord with the intention of most tes¬ 
tators and as having the merit of simplicity and ease of 
application. In its opinion the Rhode Island Cojurt cites 
as supporting the modern United States rule two New 
Jersey cases, Berger v. Burnett, 95 N. J. Eq. 643, 123 
Atl. 879 (1924) and Commercial Trust Co. v. Gtyvld, 105 
X. J. Eq. 727, 149 Atl. 590 (1930). While an earlier 
New Jersey case (In re Rowland’s Trustee, 87 N. J. 
Eq. 307 (1917) ) was cited by the court below as sup¬ 
porting the English rule, it is plain that the result in 
the later New Jersey cases was to award to the life 
tenants the gross income on the entire estate during the 
period of executorial administration, less onHj proper 
income deductions, such as interest on debts, and thus 
in effect to support a modified form of the United 
States rule. Trust Co. of Neiv Jersey v. Glunz j, 121 X. 
J. Eq. 593, 191 Atl. 795 (1937). In the Berger case, 
supra , the opinion reads at page 648: 

i 

“Similarly, where there is a gift bv a testator 
of a life interest in the residue of his estate (i. e., 
his equity after payment of debts, &c.) the interest 
on debts of the testator accruing after his death 
should be charged against and paid out of the in¬ 
come of his gross estate. 

Such a rule would require no complicated calcu¬ 
lations. If the income on the gross estate for a 
given period amounted to $5,000, and the jin to rest 
on the debts, &c., for the same period amounted to 
$2,000, the life tenant would receive the difference 
of $3,000 as income for that period.” 

In 1936 the modern United States rule ^\jas also 
adopted in North Carolina in case of Wachovia Bank d 
Trust Co. v. Jones, 210 N. O. 339, 186 S. E. 335 (1936), 
and in 1932 was applied by the Kentucky court in 
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Grainger’s Ex’rs. and Trustees v. Pennebaker, 247 Ky. 
324, 56 S. W. (2nd) 1007 (1932). In 1933 the Rhode 
Island court approved and applied it as being in ac¬ 
cord with the intent of the testator (City Bank Fann¬ 
ers' Trust Co. v. Taylor, supra,), and in 1931 the legis¬ 
lature of the State of New York incorporated the rule 
in the statute law of that state. 

3. The So-Called English Rule Transforms Income 
Into Principal, Ofttimes Defeats the Declared Intent 
of the Testator, and Almost Invariably Defeats the In¬ 
tent Which May Most Fairly be Ascribed to Him. 

In opposition to and in irreconcilable conflict with 
the authorities cited supra are cases cited by the lower 
court in support of its decision. Such cases establish 
what mav fairlv be called the English rule, because it 
appears to have originated in the English courts and 
to have been adopted later by certain states in this 
eountrv. The cases are: 

England: 

All It us cn v. Whitt ell, L. R. 4 Eq. 295 (1867) 

In re McEuen, 2 Ch. 704 (1913) 

In re Wills, 1 Ch. 769 (1915) 

Connecticut: 

Bridgeport Trust Co. v. Forder. 102 Conn. 318, 
128 Atl. 719 (1925) 

Xeiv Hampshire: 

Healey v. Toppan, 45 X. II. 243, 267 (1864) 

White v. Chaplin, 84 N. H. 208 (1929) 

Maryland: 

York v. Maryland Trust Co., 150 Md. 354, 133, 
Atl. 128 (1926), which, however, extended the 
English rule by holding that all income earned 
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by assets sold to pay debts, legacies, ind other 
obligations should be added to corpus. 

j 

The rule of these eases denies to the life tenants of 
residuary trusts, and treats as principal of the residu¬ 
ary estate, the income earned during the peridd of exe¬ 
cutorial administration upon assets ultimately sold to 
pay debts, funeral expenses, administration expenses, 
taxes and money legacies, and does so because iof a sup¬ 
posed inability to find in the wills under consideration 
any gift of such income to the life tenants. Xet in the 
very cases in which this English rule was applied the 
Courts applying it had no hesitation in awarding to 
Ihe life tenants income earned on the balance of the 
estate and received bv the executor from the date of 

death of the testator to the date of distribution by the 

* 

executor of the residuary estate, notwithstanding the 
fact that most, if not all, of the wills under considera¬ 
tion made no express gift of such income. 

In the will at bar, there is no express gift of any of 
the income received by the Executor during tile period 
of executorial administration. Nevertheless, it is well 
settled that under such a will the life beneficiaries of 

j 

testamentary trusts are entitled to receive inccjme from 
the date of the testator’s death, since the will |does not 
express an intention to the contrary. Reid 4 . Dodge, 
supra; McLane v. Cropper, 5 App. D. C. 276| (1895); 
Perm v. Perm, 41 W. L. R. 265 (1913). The j rule an¬ 
nounced in these cases is one of almost universal appli¬ 
cation. Perry, A Treatise on the Law of Trusts and 
Trustees, (7th Ed.) sec. 551; Bogert, The Law of 
Trusts and Trustees, sec. 811. This rule is jbased in 

that life 


part at least upon the equally familiar rule 
beneficiaries are regarded by the courts as thejprimary 
objects of testator’s bounty and are to be preferred 


I 

i 

i 
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over remaindermen, certainly where anv doubt exists 
as to which should be preferred. Masson v. Washing¬ 
ton Loan Trust Co ., supra; American Security and 
Trust Co. v. Payne , 33 App. D. C. 178 (1909). 

In the instant case the life tenants arc the only 
niece and the only two nephews of the testator and his 
only grandnephew. The niece and the two nephews 
are, with the exception of the testator’s sister, the tes¬ 
tator’s nearest relatives. The remaindermen of the 
trusts are the issue of the life tenants. We urge that 
it is fairer to assume that the testator intended any 
doubts as to the disposition of his estate to be resolved 
in favor of the life tenants than it is to assume that 
such doubts should be resolved in favor of the remain¬ 
dermen. We submit that since it will be conceded in 
the instant case that the testator intended the life ten¬ 
ants of the residuary trusts to have income from the 
date of death, notwithstanding the fact that the only 
express gift of income to them in the will is the net 
income received by the Trustee subsequent to the set¬ 
ting up of the trusts and since the will in the instant 
case is similar to the wills in manv of the cases in which 
it has been decided that the life tenants of residuary 
trusts are entitled to income from the date of death, 
unless the will expresses a contrary intention, the 
award to the life tenants of all the income earned dur¬ 
ing the executorial administration period is just as war¬ 
ranted as the award to them of a portion only of such 
income. The Courts in the manv cases holding that a 

life tenant of a residuary trust is entitled to income 

* 

from the date of death have had to read into wills a pre¬ 
sumed intention of the testator to this effect. The 
Courts have had no hesitation in doing this. The only 
cases which we have found which have denied to life 
tenants income from the date of death have been the 
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cases decided under the English rule above mentioned, 
which denies to the life tenants not all the income but 
merely a portion of it. 

The reason underlying the English rule appears to 

be that, because the assets sold never becomh a part of 

the residue, the income therefrom cannot lf>e said to 

be expressly disposed of as such by the will and must 

be considered as falling into the residue of the estate as 

.... ! 

principal. Such a rationalization is not onl>j' inconsis¬ 
tent. with distribution of the other income to the life 
tenants and in conflict with the presumed intent of a 
testator to make a complete disposition, but! if carried 
to its logical ends ofttimes defeats the declared intent 
of the testator. j 

In in re Wills, supra, the testator directed that the 
residue of his estate be divided into nine eciual parts. 
He disposed of six of them outright and left the other 
three in trust. He also directed that the income from 
his estate should as from his death be treated as income 
and no part thereof should be added to capital. Not¬ 
withstanding such express directions as to the income, 
the court held they did not exclude the rule iji Allhuscn 
v. Whitt ell, supra, and that the tenants forjlife of the 
residuary trusts should be deprived of the income 
earned by the assets sold to pay debts. The obvious 
effect of the decision was to add income to capital, in 
contravention of the expressed wishes of the testator, 
and it would be difficult to find a clearer example of the 
extremes to which the English rule may lead[ 

Even in England the English rule is not followed to 
its logical conclusion. In the Allhusen case,| supra, the 
opinion reads in part: 

i 

“As regards the contingent legacies,! there is a 
great deal of force in the argument that if these 


i 

i 



legacies become payable, they are, like any other 
legacies, no longer residue; and being no longer 
residue, the tenant for life ought not, upon prin¬ 
ciple, to be entitled to the income of the fund set 
apart to meet them, any more than to the income of 
any other part of the fund which may be necessary 
for the payment of any other legacy. 1 am not 
sure that the Courts, in some of the authorities 
cited, have sufficiently adverted to this reasoning; 
and whether they have not too narrowly followed 
words rather than things, when thev said that this 
income is income of residue; because when it comes 
to be taken out it is no longer residue. However, 
I think I am bound by authority, and, upon prin¬ 
ciple, I consider the question as analogous to the 
cases, like Sitivell v. Bernard. 6 Ves. 520, and 
others where the Court has been obliged, for the 
sake of not deferring to inconvenient periods the 
distribution of property, as it were to intervene, 
and cut the knot. I apprehend the principle may 
be rested upon this, that the fund is residue until 
it is wanted; and if it be said that it ceases to be 
residue when it is not wanted, that rule may be a 
very simple one in one case, and a very compli¬ 
cated one in another. The income may go on being 
paid for a long time, and the tenant for life may 
die before the right can be ascertained either one 
wav or the other. The Court has, therefore*, 
thought fit to have regard to this possible delay, 
upon the same principles as in certain cases where 
persons are entitled to property, it will not allow 
afterborn children to be considered, because it de¬ 
sires to distribute the estate.’’ 

If, as so held, the amount required to cover contingent 
legacies remains residue until and unless it is wanted 
for that purpose, amounts needed for absolute legacies 
and for debts and for administration exjoenses and 
taxes should likewise be deemed residue until they are 
wanted for their respective purposes. (See Old Colony 



Trust Company v. Smith, supra). The exception to 
tlie general English rule established by the foregoing 
quotation (which was approved in Fenwick’s Will 
Trusts (1936) Chancery 720), is illustrative both of 
the fact that England recognizes a point beyond which 
inconvenience and impracticability forbid the applica¬ 
tion of the English rule and of the fact that the English 
rule ignores the intent of the testator. 

4. The Modern American Rule Effectuates the Inten¬ 
tion of the Testator and Facilitates Administration. 

i 

Massachusetts was the first state to break awav from 

the English rule and to adopt the modern United States 

rule. In 1927 in McDonough v. Montague,\ supra, the 

life tenant was awarded the whole income deceived bv 

* 

the executor during the excutorial administration, in¬ 
cluding income on securities ultimately sj)ld to pay 
debts, administration expenses, etc., and a year later 
in the leading case of Old Colony Trust t]ompany v. 
Smith, supra, the Court definitely rejected tihe English 
rule. 

At and shortly after the time of these Massachusetts 
decisions the Bench and Bar in New York Were finding 
t lie application of the English rule then in [effect com¬ 
plicated and burdensome and were beginning to enter¬ 
tain doubts as to whether the English rule!really car¬ 
ried out the intentions of testators, with the result that 
on April 24, 1931, there became effective in [New York, 
and still remains effective, a statute known; as Section 
17-b of the Personal Property Law, which reads as 
follows: 

‘ 4 Distribution of income earned during period 
of administration. Unless otherwise! expressly 
provided by the will of a person dying after this 



18 


act takes effect, all income from real and personal 
property earned during the period of administra¬ 
tion of the estate of such testator and not payable 
to others or otherwise disposed of by the will shall 
be distributed pro rata as income among the bene¬ 
ficiaries of anv trusts created out of the residuarv 

V * 

estate of such testator and the other persons en¬ 
titled to such residuary estate. None of such in¬ 
come shall, after such distribution, be added to the 
capital of the residuary estate the whole or any 
part of which is devised or bequeathed in trust or 
for life or for a term of years, but shall be paid 
ratablv to the life beneficiary of a trust, or to the 
life tenant, or to the absolute residuary legatee, as 
the case may be. Unless otherwise directed in the 
will, income shall be payable to the life benefi¬ 
ciaries of trusts, or to life tenants from the date of 
testator’s death. Nothing contained in this act 
shall affect the right of any person to income on 
any portion of the estate not part of the residuary 
estate of such testator.” 


The reasons for this change in the rule in New York 
are concisely stated by the Committee on State Legis¬ 
lation of the Association of the Bar of the City of 
New York in Bulletin 10 of its 1931 Report, as follows: 

“This bill proposed to add a new section to the 
P. P. Law, to be Section 17-b, providing that in¬ 
come during administration earned by the part of 
an estate which is used to pay taxes, administra¬ 
tion expenses and general legacies shall not be 
capitalized and that all persons interested in the 
residuary estate shall receive interest from the 
date of testator’s death. 

“The object of this bill is to change the rules 
now established by Matter of Benson, 96 N. Y. 499 
and Matter of Lord . 134 Misc. 198. The applica¬ 
tion of the rule, which requires the capitalization 
of the income earned by the part of an estate which 
is used to pay taxes, administration expenses, etc. 


lias caused great embarrassment because the nec¬ 
essary computations are extremely intricate and 
difficult. Moreover, the addition of such income to 
the principal of residuary trusts is i seldom, if 
ever, intended by a testator. The bill will also pre¬ 
vent the recurrence of such a case ajs arose in 
Matter of Lord, where the husband, who was en¬ 
titled to one-third of the residuary estate, received 
only one-ninth of the income earned bv| the estate 
during administration, as the other twb-thirds of 
the residuary, which were in trust, received inter¬ 
est from the "date of death, and the outright res bin¬ 
ary share received interest only after the expira¬ 
tion of one year. This bill is designed to protect 
an outright residuary legatee so that jhe will re¬ 
ceive his proportionate share of all refeiduarv in¬ 
come earned. 

“The bill has been carefully considered by the 
Surrogates of New York, Kings and Westchester 
counties, and this Committee is informed that it 
has been approved. It will accomplish ja desirable 
change in the law affecting the administration of 

estates. # I 

The bill is approved.” (Underscoring ours). 

5. The Weight of Authority and Experience Sup¬ 
port the Adoption of the Modern United States Rule. 

In the decision of the court below, the case of Grain¬ 
gers Executors v. Pennebaker, supra, was cited in sup¬ 
port of the English rule. The testatrix there, after 
providing for payment of her debts and making specific 
legacies, created certain testamentary trusts and then 
directed that the residue of her estate bb placed in 
trust, the net income therefrom to be paid tp Jane Pen¬ 
nebaker during her life. The lower court ^warded to 
Jane Pennebaker, as life tenant of the residuary trust, 
all income received after testatrix’s death 'during ad¬ 
ministration of the estate, including incomb from the 
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property used in paying* debts and legacies and in es¬ 
tablishing the testamentary trusts. On appeal, it was 
held that the effect of the decision of the lower court 
was to divert the income on the property used in estab¬ 
lishing the testamentary trusts and thus to defeat the 
will of the testator, and that the lower court erred in 
giving to Jane Pennebaker, as life tenant of the residu¬ 
ary trust, the income earned during administration by 
the property transferred to the testamentary trusts. 

From the opinion of the appellate court, it is not clear 
what disposition was made of the income earned by the 
property sold to satisfy debts, as distinguished from 
the income earned by the property used in establishing 
the testamentary trusts. As a result of the ambiguous 
language used bv the court, the case has been cited as 
following the English rule and holding that the life ten¬ 
ant was not entitled to the income upon the assets sold 
to pay debts and administration expenses. However, 
examination of the record of the further proceedings 
and accountings had pursuant to the opinion of the ap¬ 
pellate court reveals that such income actually was 
paid to Jane Pennebaker, as life tenant of the residu¬ 
ary trust, so that it appears that Kentucky also follows 
the modern United States rule with respect to the dis¬ 
position of income earned by assets sold to pay debts, 
pecuniary legacies, and administration expenses. 
There is no question at bar of any diversion of income 
from the life beneficiarv of the trust created by Item 
X, and we submit, that the rule in Kentucky also sup¬ 
ports the position for which the appellants here con¬ 
tend. It appears, therefore, that the modern United 
States rule is in effect in Massachusetts, New \ ork, 
Rhode Island, and North Carolina, which have defi¬ 
nitely and after careful consideration rejected the 
English rule, and also in Kentucky and New Jersey, 
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while Connecticut and New Hampshire follows the Eng¬ 
lish rule and Maryland an extension of that pile. We 
have found no jurisdictions in the United States other 
than the nine just mentioned where either rule has been 
announced. We think that since six of the rjine juris¬ 
dictions in this country which have made a ^hoice be¬ 
tween the two rules now support the modern United 
States rule, the latter rule should be regarded as the 
majority rule. 

It is noteworthv that no case following the English 
rule (with the exception of the White cas<j? in New 
Hampshire, supra) has, so far as we have be^n able to 
discover, been decided since the modern United States 
rule became firmly established in Massachusetts 
through the decision in the Old Colony Trust Company 
case, supra, in 1929, and in New York through the en¬ 
actment of the 1931 Statute, supra. Moreover, no state 
lias definitely rejected the modern United Stjates rule, 
since the opinion in the White case does not discuss the 
authorities outside of New Hampshire, but nierely fol¬ 
lows the older New Hampshire decision. We submit 
that it is definitelv established that the trend is awav 

i * 

from the English rule and towards the genejral adop¬ 
tion of the modern United States rule. See 4d\ Harvard 
Law Review 863; 13 Boston University Law Review 
386. And this, we submit further, is as it Should be. 
The issue is to be determined from the language of the 
will, the relation of the parties to each other, and all 
the surrounding circumstances. American Security 
and Trust Company v. Payne, supra. A consideration 
of such factors supports the conclusion that the mod¬ 
ern rule should be applied and that such income should 
be distributed to the life tenants. 

We submit further that the logic of the English rule 
is open to serious question, and that more logical rea- 
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soiling- supports the modern United States rule. The 
latter rule not only is more reasonable in imputing in¬ 
tention to testators, but is so much easier of applica¬ 
tion as to commend itself to all those who have to do 

with the administration of estates. The difficulty of 

* 

applying the English rule has been frequently com¬ 
mented upon. As illustrative of that difficulty we at¬ 
tach hereto as Exhibit “A” an excerpt from “Estate 
Administration and Accounting” bv Chester J. Dodge, 
which sets forth the accounting method for apportion¬ 
ing income earned on assets sold between principal and 
income of a residuary trust, which was used in New 
York before 1931. It is no answer to this latter diffi¬ 
culty to claim that in the case at bar no great difficulty 
was Experienced, because in the instant case the life 
tenants did not insist upon an apportionment and nei¬ 
ther the English rule nor any close approximation of 
it has really been applied. In its decision the court 
below made no reference to any apportionment of 
earnings such as the English rule requires. On the 
contrary, while purportedly adopting that rule, it ap¬ 
parently accepted the generalization of the Maryland 
court in the York case, supra, that the income on so 
much of the principal as must be sold and used for pay¬ 
ment of debts, legacies and other expenses is not dis¬ 
tributable to the life tenants, and did not recognize the 
limitations of the English rule under which not all, but 
only a part, of income earned by assets sold is trans¬ 
ferred to corpus. 

We submit that the objections to the true English 
rule also apply to the rule adopted by the lower court. 
We also submit that the rule adopted by the lower court 
to the effect that “income derived from property sold 
* * * goes to the corpus of the residuary trust” is ob¬ 
jectionable in that it makes the distribution subject to 
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the whims of chance and the caprice of executors. To 
illustrate the uncertainties and unfairness of that rule, 
there is attached hereto as Exhibit “B” a lisjt of sup¬ 
posititious cases which demonstrate the vagaries of the 
matter. In contrast the modern United States rule is 

i 

certain of application and will facilitate the adminis¬ 
tration of estates, and we submit that its application is 
demanded by the terms of the will, the weight of au¬ 
thority, and by the ‘‘compelling logic of experience.” 
46 Harvard Law Review 863 (1933). 


CONCLUSION. 

i 

We submit that the decree of the lower coujrt should 
be reversed and that this Honorable Court should di¬ 
rect that the sum of $23,328.64 be considered income 
available for distribution to the life tenants of the resi¬ 
duary trusts. 

Respectfully submitted, 


Francis B. Hamlin, 
George Bruce Brooks, 
Of Counsel. 


H. Lee Boatwright, Jr., 
Attorney for Appellants, 
Herbert Jermain Slocum, 
Jr., John Jermain Slocum, 
Myles Standish $locum. 






APPENDIX. 


EXHIBIT A. 

“Estate Administration and Accounting” 

Bv Chester J. Dodge. 

Chap. IX, pp. 254 et seep 

Income Under Residuary Estate Part Outright and 
Part in Trust. 

In many estates, part of the residuary estate is given 
outright and part is placed in trust. In all such in¬ 
stances, it is necessary to apportion the income earned 
on the residuary estate during the first seven months, 
after letters are granted, assuming the general lega¬ 
tee is then entitled to his legacy. The life tenant is 
paid the income on the part placed in trust and the in¬ 
come on the portion not placed in trust is applied to 
increase the residuary estate, thereby adjusting also 
the corpus of the trust. After the seven month period, 
the income on the adjusted portions of the residuary 

estate is credited proportionately without adjustment. 
-# * * 

Exact Interest Must Be Knoivn. * * * In order 
that the true amount of income collected during the ad¬ 
ministration of the estate be transferred to principal, 
it is necessarv that the exact rate of interest be known, 
and to know this, the average dollar dav of the estate 

7 O 

must be taken into consideration. Thus, it is necessarv 
to prepare a schedule which shows the total assets of 
the estate after deducting specific legacies. This sum 
gives us the starting point of the capital of the estate. 

Average Capital. We are now required to ascertain 
the average capital of the estate, and to do this, consid- 
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eration must be given to the original estate;as of the 
date of death, less the specific legacies, and tl^e number 
of days the estate is held without any increase or de¬ 
crease of its funds. As money or property is received 
in the estate or paid or delivered by the estate on ac¬ 
count of principal, the balance changes, and the remain¬ 
ing balance after the receipts or disbursements must 
be considered for the number of days during which no 
receipts or disbursements occurred. Each balance is 
multiplied by the number of days it remains iWhanged, 
and the aggregate of these dollar days is thcj total dol¬ 
lar day; * *' * an ultimate figure which represents the 
dollar days of the funds of the estate. In order that 
the average amount of dollars in the estate may be 
known, it is required to divide this total doljar day by 
the total number of days considered, which establishes 
the average principal of the estate. 

Income Collected and Accrued During the Period. 
We must next consider the income earned (luring the 
period covered by the account, which includes accruals 
of income on investments, to the last day of the period 
considered. From this income must be deducted neces- 

i 

sary expenses chargeable to income, such gs accrued 
interest on the purchase of investments. When we ar¬ 
rive at the net figure of income, the rate of return to 
the estate may be ascertained easily by dividing the 
average principal, as heretofore determined, into the 
net income collected and accrued. This figure gives 
the average rate of return for the period considered. 

| _ 

Averaging the Administration Expenses,\ Debts and 
Legacies. The average administration expenses, debts 
and legacies of the estate must now be ascertained. If 
we refer to our summary statement of the account and 
ascertain the total of the schedules whicli represent 


i 

! 

! 
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administration expenses, claims, and payments of leg¬ 
acies, tlie aggregate of these three schedules will give 
the amount of principal necessary to pay these ex¬ 
penses. 

It must be remembered that commissions to the fidu¬ 
ciary are not to be taken under the account, so that in 
computing the average rate of return, the accountant 
must approximate these commissions on account of 
principal in addition to the above payments. When the 
total withdrawals of principal are known, i. e., adminis¬ 
tration expenses, debts and legacies, the dollar day of 
these withdrawals is determined. So that, if we con¬ 
sider in this computation the total funds necessary to 
be paid from principal by way of administration ex¬ 
penses, debts and legacies as a starting point, in con¬ 
structing a schedule to show the average value of these 
expenses, we shall consider the days this fund is held 

before there are anv withdrawals from the estate. 

•/ 

As there are withdrawals from the estate, the balance 
of the monies used for debts and administration ex¬ 
penses is naturally reduced. Each time there is a re¬ 
duction of a balance, the balance held must be multi¬ 
plied by the number of days during which it remained 
unchanged. * * When we have completed the sched¬ 
ule showing the computation of these payments, we 
have a total figure representing the dollar day of the 
expenditures. This figure, divided by the days con¬ 
sidered, will give the average value of the administra¬ 
tion expenses, debts and legacies, the funds for the 
payment of which remain with the executors during 
the entire period. * * * After this figure is obtained, 
i. e., the average value of the administration expenses, 
debts and legacies, it should be divided by 100 per cent 
plus the average rate of return for the period con¬ 
sidered. This will give the present value of the admin- 




istration expenses, debts and legacies as of the day of 
death. The difference between the average lvalue of 
expenditures and their present value as of thp date of 
death represents earnings that may be allocated to 
principal. 

j 

* * * * * * * 1 * * 

Income on Trust of Fixed Value. 

Average Earnings, Entire Residuary Estate in 
Trust. Where the residuary estate is placed entirely 
in trust, it is necessary to consider the average estate, 
debts and income for the entire executorial period. 
The figures, based upon the account filed, must! show, in 
addition, accrued income to the date considered. Thus, 
in an executor’s accounting where under the Iterms of 
the will the entire residuary estate is placed! in trust 
and the administration or executorial period covers 
two years, the average figures over a two year period 
must be considered * * * 

It may be seen that in order to determine i the true 
residue and the average rate of income on a|n estate, 
considerable difficulty arises regarding the proper 
amounts of income to be transferred to the principal 
account. In addition, questions frequently arise be¬ 
tween the life tenants of the trust estate and the re¬ 
maindermen; the contention of the life tenahts beinsr 
that they are entitled to all of the income on thje residu¬ 
ary estate; the remaindermen, on the other hgnd, con¬ 
tending that the interest on the administration ex¬ 
penses, debts and legacies should be preserved on ac¬ 
count of principal. 
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EXHIBIT B. 

The court below adopted the rule that “income de¬ 
rived from property sold during administration to pay 
debts, legacies and expenses of administration goes to 
the corpus of the residuary trust. ” To illustrate the 
capriciousness of that rule, let us assume that, subject 
to payment of debts, A leaves the residue of his prop¬ 
erty to B in trust to pay the income to C for life and on 
( Vs death to pay the principal to D. The value of A’s 
estate at his death is $100,000, consisting of securities 
worth $50,000 and unproductive real estate worth a like 
amount. During the year after A’s death the income 
received by his executor from the securities is $2,500. 
At the expiration of the year the executor pays the 
debts and expenses of administration totaling $50,000. 
Under the rule adopted by the lower court— 

a. If the executor should sell the securities to 
provide funds for payment of debts and adminis¬ 
tration expenses— 

There would be transferred to the residu¬ 


ary trust as corpus $52,500 

For the first year there would be distrib¬ 
uted to the life tenant as income.$ None 


b. If the executor should sell the unproductive 
real estate— 

There would be transferred to the residu¬ 
ary trust as corpus $50,000 

For the first vear there would be distrib- 
uted to the life tenant as income $2,500 

c. If the executor sold one-half of the securities 
and one-half of the unproductive real estate— 

There would be transferred to the residu¬ 
ary trust as corpus $51,250 

For the first year there would be distrib¬ 
uted to the life tenant as income $1,250 


i 




d. If the facts were the same as in (a) except 
that the securities were not sold until thb second 
year and earned another $2,500 during thaj: year— 

There would be transferred to the residu- ! 

ary trust as corpus j $55,000 

For the first two years there would be dis- ! 
tributed to the life tenant as income j $ None 

i 

e. If facts were the same as in (a) excppt that 
there were no debts, and instead a contingent leg¬ 
acy of $50,000 which did not become due until the 
end of the first year— 

There would be transferred to the residu¬ 
ary trust as corpus j $50,000 

For the first year there would be distrib- 
uted to the life tenant $2,500 
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IN THE 

SJntteb States Court of Update 

FOR THE DISTRICT OF COLUMBIA 

I 

October Term, 1937. 

“ 

No. 7058. 


Margaret 0. F. Proctor, Herbert Jermain Slocum, 
Jr., John Jermain Slocum, and Myles Standish 
Slocum, Appellants , 

v. 


American Security and Trust Company, ^xecutor 
and Trustee Under the Last Will and Testa¬ 
ment of Stephen L’Hommedieu Sloc[um, De¬ 
ceased; Carolyn Olivia Slocum, a Minoy; Isabel 
Shaw Slocum and Florence Ida Sloqum, Ap¬ 
pellees. 


On Appeal From the District Court of the United 
States for the District of Columbia. 

BRIEF ON BEHALF OF APPELLEE AMERICAN 
SECURITY AND TRUST COMPANY, EXECU¬ 
TOR AND TRUSTEE UNDER THE LASt WILL 
AND TESTAMENT OF STEPHEN L’BOMME- 
DIEU SLOCUM, DECEASED. 


Introduction. 

Comprehensive briefs have been filed by separate 
counsel representing the various life tenants and also 
yy the guardian ad litem for the minor remainderman. 
Notwithstanding this, and notwithstanding the general 
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neutrality of this appellee as executor and trustee, 
which was fully maintained in its bill of complaint for 
instructions filed below, this appellee and its counsel, in 
view of the fact that the life tenants are represented 
by able counsel and the fact that this appellee as trus¬ 
tee is the only representative before the Court of the 
contingent and non-ascertained remaindermen (see 
Mac Arthur v. Scott , 113 U. S. 340, 28 L. ed. 1015), con¬ 
ceive it their duty to place before the Court, so far as 
they can, the considerations which might be urged on 
behalf of such remaindermen. Such presentation, in 
order to be intelligible as a whole, necessarily involves 
some repetition of what is already before the Court. 

Statement. 

This appellee, as executor and trustee under the will 
of Stephen L’Hommedieu Slocum, deceased, filed its 
bill of complaint herein ashing the instructions of the 
Court as to the disposition to be made by it of certain 
income received during the period of administration on 
that portion of the estate which was sold for the pur¬ 
pose of raising funds to pay legacies, debts, taxes and 
expenses of administration. Such instruction is made 
necessary by the absence of any express adjudication 
thereon in this jurisdiction, and is essential to enable 
this appellee as executor to settle its final account, and 
to enable it as trustee, in taking over the residuary es¬ 
tate, to know what part of the estate so taken over con¬ 
stitutes corpus and what part income. 

The facts giving rise to this question may be briefly 
summarized. The gross estate amounted to some 
$3,000,000. The debts, taxes, intermediate bequests 
and expenses of administration amounted to over 
$800,000 (R. 4.) The securities of the estate which, in 





the course of administration, were sold to rais|e money 
for the payment of these debts, legacies and expenses, 
produced before sale an income of $25,230.99. The 
payment of District of Columbia personal property 
taxes on the securities so sold reduced said income to 
a net of $23,328.64 (R. 4, 6). i 

From the will (R. 10-24) it will be seen that; for the 
purpose of considering the question here invplved, it 
may be summarized as providing*: In Item I,| for the 
payment of the testator’s debts; in Items II! to XV, 
inclusive, for various devises, bequests and legacies, 
the outright pecuniary legacies amounting f;o some 
$132,500; and in Item XVI (R. 13-22), for all of the 
rest, residue and remainder of the estate to go |in trust, 
to pay the net income therefrom in certain designated 
proportions to various life tenants, with remainders 
over, principally to persons who cannot now pe ascer¬ 
tained. 

In a memorandum opinion (R. 26-30), in which prac¬ 
tically all of the directly pertinent authorities ^re cited, 
the trial court held that the income in question should 
go to the corpus of the residuary trust, and ip accor¬ 
dance therewith a decree was so entered (R. 3b-31). 


The Question Presented. j 

Thus, the single question presented is whether the 
lower court was right in holding that the |sum of 
$23,328.64, received by this appellee as execjitor, by 
way of net income on securities sold to pay d<bbts, ex¬ 
penses of administration, taxes and legacies,! should, 
upon transfer to itself as trustee, be set up on iis books 
as part of the corpus of the residuary trusts and not set 
up as income for distribution to the life tenants of 
those trusts. 
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This question is in no wise answered by, nor should 
it be confused with, the general rule which is followed 
in this District to the effect that a life beneficiary of a 
testamentary trust, whether residuary or otherwise, is 
entitled to receive income, either actual or equitable, 
upon the corpus of the trust from the date of the testa¬ 
tor’s death, when the will does not express an intention 
to the contrary. 

See: 

McLane v. Cropper , 5 App. D. O. 276 (1895). 

Reid v. Dodge, 44 App. D. C. 558 (1916). 

Perin v. Per in, 41 W. L. R. 265 (1918). 

In re Kellogg , 50 W. L. R. 210 (1921). 

In this connection, however, it may be observed that, 
where a residuary testamentary trust is involved, the 
rule with respect to the life tenant being entitled to in¬ 
come from the date of death of the testator is found to 
be most usually stated in a form that negatives the 
right of the life tenant to receive any income in excess 
of that accruing on the clear residue going into the 
trust. 

For example, in 28 R. C. L. 355, the rule is stated to 
be: 


“So where there is the bequest of the whole or 
of an aliquot part of the residue of an estate to a 
legatee for life, remainder over, and no time is 
fixed by the will for the commencement of such life 
use, the legatee is entitled to the use or income of 
the clear residue so bequeathed, as the same may 
be at last ascertained, to be computed from the 
death of the testator.” 


Likewise, in 69 C. J. 943, it is said: 

“It is settled bv the great weight of authority 
that in the case of a bequest of a life estate in a 





residuary fund, or of some aliquot part thereof, if 
no time is prescribed in the will for the commence¬ 
ment of the interest or the enjoyment of the use or 
income of such residue, the legatee for life is en¬ 
titled to the interest or income of the clear residue, 
as afterward ascertained to be computed! from the 
time of the death of the testator.’’ 


See also: 3 Woerner, American Law of Adminis¬ 
tration (3d ed.) p. 1552,1573. 

In many of the cases, however, in which the rule is 
so laid down, it does not affirmatively appear what, if 
any, income had been realized from the portion of the 
estate which never became a part of the clear residue 
constituting the trust corpus. 

A recent example of such a decision is that of Estey 

v. Commerce Trust Co., 333 Mo. 977, 64 S. Mf. (2) 608 

(1933), in which the court held that a life tejnant of a 

residuarv trust was entitled to income from! the date 
* 

of the testator’s death, notwithstanding the fact that 
the amount of the residuary estate upon which the in¬ 
come was to be paid could not be definitely determined 
until the estate was closed. 

Another example of such a decision is tljat of Re 
Leitsch, 185 Wis. 257, 37 A. L. R. 547, where the rule 
set forth in 28 R. C. L. 355 and 69 C. J. 943, supra, is 
quoted. 

This brings us to consideration of the authorities 
in which the question presented in the case ht bar has 
been expressly raised and answered. They hre in di¬ 
rect conflict. The rule which holds that income derived 
from property sold during administration to pay debts, 
legacies and expenses of administration should go to 
the corpus of the residuary trust is frequently referred 
to as the English rule, and the contrary rule that such 
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income should go to the life tenant of the residuary 
trust has been designated as the Massachusetts rule. 
(See Annotations 70 A. L. R. 653, 105 A. L. R. 1196.) 

Authorities Expressly Upholding the Rule Followed 
1 by the Trial Court. 

The word “expressly” is used in this heading to 
differentiate the cases cited hereunder from the large 
body of cases hereinbefore referred to in which the 
same holding is inferentiallv made. 

Without enumerating all the cases in each jurisdic¬ 
tion which have followed this rule in an express adju¬ 
dication, the principal ones are: 

England: 

Allhusen v. Whittall, L. R. 4 Eq. 295 (1S67). 

In re McEuen, 2 Ch. 704 (1913). 

In re Wills , 1 Ch. 769 (1915). 

Maryland: 

Wethered v. Safe Deposit & Trust Co 79 Md. 
153, 28 Atl. 812 (1894). 

York v. Maryland Trust Co., 150 Md. 354, 133 
Atl. 128, 46 A. L. R. 231 (1926). 

Connecticut: 

Bridgeport Trust Co. v. Fowler, 102 Conn. 318, 
128 Atl. 719 (1925): 

Stanley v. Stanley , 108 Conn. 100, 142 Atl. S51 
(1928). 

Chase National Bank v. Schleussuer, 117 Conn. 
370, 167 Atl. SOS (1933). 



I 

I 


Delaware: 

Equitable Trust Co. v. Kent , 11 Dell Cli. 331, 
101 Atl. 875 (1917). 

Bradford v. Fidelity Trust Co., 12 Del. Ch. 56, 
104 Atl. 777 (1918). j 

New Hampshire: j 

Healey v. Toppam, 45 X. II. 243 (1864). 

| 

Kentucky: 

Grainger 7 's Executors and Trustees !v. Penne- 
baker, 247 Ky. 324, 56 S. W. (2) 10p7 (1932). 

i 

New York (prior to change by statute in 1931): 
Williamson v. Williamson, 6 Paige 298 (1837). 
Matter of Benson, 96 N. Y. 499 (1884). 

Matter of Lord, 236 N. Y. S. 136 (1920). 

I 

I 

New Jersey: 

In re Rowland 7 s Trustee, 87 X. J. E<|p 307, 101 
Atl. 52 (1917). 

(The state of the New Jersey law is$ rendered 
uncertain and ambiguous bv Berger y. Burnett, 
95 X. J. Eq. 643, 123 Atl. 879 (1924),| and Com¬ 
mercial Trust Co. v. Gould , 105 X. J. Eq. 727, 
149 Atl. 590 (1930).) 

j 

Restatement of the Law of Trusts: 

Comment g to Sec. 234, p. 695 (1935). 

“g. Income on property used in paying legacies, 
debts and expenses. To the extent to which the 
income received by the executor during the period 
of administration is derived from property which 
is subsequently used in paying legacies and dis¬ 
charging debts and expenses of administration, 
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and has not been applied to the payment of inter¬ 
est on such legacies, debts and expenses, the trus¬ 
tee is entitled to receive the same, but it should be 
added to principal and not paid to the beneficiary 
entitled to income. 

“A proper method of determining the extent to 
which legacies, debts and expenses of administra¬ 
tion should be paid out of principal is by ascer¬ 
taining the amount which with interest thereon at 
the rate of return received by the executor upon 
the whole estate from the death of the testator to 
the dates of payment would equal the amounts 
paid. This amount is charged to principal and 
the balance of the amount paid is charged to in¬ 
come.” 

The English rule was inferentially approved by this 
Court in McLane v. Cropper, 5 App. D. C. 276, supra, 
and Cropper v. McLane, 6 App. D. 0. 119. The first 
of these cases is somewhat involved, but it may be de¬ 
scribed as involving, as the principal question, the pro¬ 
priety of an order for partial distribution and, as sub¬ 
ordinate questions, the question as to the time from 
which income was payable to the life tenant of a resid¬ 
uary trust, and the question as to how much of the 
income was distributable and how much of it available 
for the payment of expenses and debts. The estate 
amounted to some $400,000 and the expenses, taxes, 
charges, etc., amounted to about $21,000. The order 
appealed from was dated October 23, 1894, and con¬ 
tained the following provision (5 App. D. C. 281): 

“And thev are further directed to reserve for 
and on account of their commissions, which are 
hereby fixed at 5 per cent, and other expenses and 
the debts and obligations of said deceased for 
which credit may be claimed in said account, out of 
the corpus of the estate, an amount which, with in- 




terest thereon for the period of the collbctorship 
and the administration, will be sufficient for the 
payment of the said expenses and debt^;, and to 
the extent of the interest so reserved the amount 
of the income distributable under this oiider shall 
be reduced, and the amount so reserved, shall be 
applied to the expenses and debts aforesaid, for 
which credit is claimed in said account, subject to 
the future approval by this court of the cjredits so 
claimed. 7 ’ 

Assignment of error numbered 6 charged that this 
provision of the order was too general (5 App. D. C. 
282). The court held that this assignment was well 
taken (5 App. D. C. 297-298), but it made nojcriticism 
of the principle followed in allocating the income. In 
the second case, which involved the same estate, the 
court approved the principle of distribution set out in 
this order in the following words (6 App. D. C|. 123): 

“We perceive no sufficient reason for withhold¬ 
ing distribution of the income of the estate, but 
reason and justice would seem to require it to be 
made to the extent prayed for—the distribution to 
be made to the trustee of the appellant as directed 
by the will, and in accordance with the principle 
of distribution determined by the previous order 
of the 23d of October, 1894, as slightly j modified 
and substantiallv affirmed by this court.1” 


It may also be pointed out that in Reid v. t)odge, 44 
App. D. 0. 558, supra, this Court, in holding that the 
life tenant of a non-residuarv trust was entitled to in¬ 


come, either actual or equitable, from the d^te of the 
testator’s death, cited with approval (44 App. D. C. 
565, 569) the case of Wethered v. Safe Deposit and 
Trust Co., 79 Md. 153, supra, and the leading case of 
Williamson v. Williamson, 6 Paige 304, supra. 
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and has not been applied to the payment of inter¬ 
est on such legacies, debts and expenses, the trus¬ 
tee is entitled to receive the same, but it should be 
added to principal and not paid to the beneficiary 
entitled to income. 

“A proper method of determining the extent to 
which legacies, debts and expenses of administra¬ 
tion should be paid out of principal is by ascer¬ 
taining the amount which with interest thereon at 
the rate of return received by the executor upon 
the whole estate from the death of the testator to 
the dates of payment would equal the amounts 
paid. This amount is charged to principal and 
the balance of the amount paid is charged to in¬ 
come.” 

The English rule was infercntiallv approved by this 
Court in McLane v. Cropper, 5 App. D. C. 276, supra, 
and Cropper v. McLane , 6 App. D. 0. 119. The first 
of these cases is somewhat involved, but it may be de¬ 
scribed as involving, as the principal question, the pro¬ 
priety of an order for partial distribution and, as sub¬ 
ordinate questions, the question as to the time from 
which income was payable to the life tenant of a resid¬ 
uary trust, and the question as to how much of the 
income was distributable and how much of it available 
for the payment of expenses and debts. The estate 
amounted to some $400,000 and the expenses, taxes, 
charges, etc., amounted to about $21,000. The order 
appealed from was dated October 23, 1804, and con¬ 
tained the following provision (5 App. D. C. 281): 

“And thev are further directed to reserve for 

%/ 

and on account of their commissions, which are 
hereby fixed at 5 per cent, and other expenses and 
the debts and obligations of said deceased for 
which credit may be claimed in said account, out of 
the corpus of the estate, an amount which, with in- 
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terest thereon for the period of the collfectorship 
and the administration, will be sufficient: for the 
payment of the said expenses and debt^, and to 
the extent of the interest so reserved the amount 
of the income distributable under this ofder shall 
be reduced, and the amount so reserved shall be 
applied to the expenses and debts aforesaid, for 
which credit is claimed in said account, Subject to 
the future approval by this court of the cjrcdits so 
claimed. ’ ’ 


! 


Assignment of error numbered 6 charged that this 
provision of the order was too general (5 App. D. C. 


282). The court held that this assignment jwas well 


taken (5 App. D. C. 297-298), but it made no criticism 
of the principle followed in allocating the indome. In 
the second case, which involved the same estate, the 


court approved the principle of distribution sjet out in 
this order in the following words (6 App. D. C[. 123): 


“We perceive no sufficient reason for withhold¬ 
ing distribution of the income of the estate, but 
reason and justice would seem to require it to be 
made to the extent prayed for—the distribution to 
be made to the trustee of the appellant a^ directed 
by the will, and in accordance with the principle 
of distribution determined by the previous order 
of the 23d of October, 1894, as slightly modified 
and substantiallv affirmed by this court.” 

It may also be pointed out that in Reid v. podge, 44 
App. D. C. 558, supra, this Court, in holding that the 
life tenant of a non-residuarv trust was entitled to in- 

i 

come, either actual or equitable, from the dajte of the 
testator’s death, cited with approval (44 App. D. C. 
565, 569) the case of Wethered v. Safe Deposit and 
Trust Co., 79 Md. 153, supra, and the leading case of 
Williamson v. Williamson, 6 Paige 304, supra. 


i 

I 


i 


i 
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In their briefs appellants cite the above-cited Ken¬ 
tucky case of Grainger's Executors and Trustees v. 
Penncbaker, 247 Ky. 324, not only as not supporting 
the ruling of the lower court, but as being directly 
opposed to it. We submit that a reading of the case will 
show that in so doing they are in error, and that this 
case directly supports the English rule. This is the 
view of the author of the annotation in 105 A. L. II. 
1196. 

Reasons in Support of the Rule Followed by the 

Trial Court. 

In general, the reasons given in support of the fore¬ 
going holdings are that under such a provision as here 
appears, which is common to wills setting up residuary 
testamentary trusts, the tenant for life is expressly 
given income only on the trust estate which, of course, 
consists of the clear residue; that there is no reason to 
imply to a testator, who bequeathes to a beneficiary in¬ 
come on the residue, an intention to give that bene¬ 
ficiary income on something which never becomes part 
of the residue; that income which is not expressly dis¬ 
posed of passes under the residuary clause and hence 
becomes part of the residue; and that income from that 
portion of the estate which is required to be sold to 
pay debts, legacies and expenses should be available to 
pay not only interest on such debts and legacies, but 
also the principal thereof, because the residue of the 
estate has been reduced by the amount so required to 
be sold and a contrary rule might seriously deplete or 
wipe out the trust. 

In one of the best-reasoned discussions of this ques¬ 
tion appearing in any of the cases on either side, the 
Court of Appeals of Maryland, in York v. Maryland 
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Trust Company, supra, supports this rule in the fol¬ 
lowing language (Quoting from 46 A. L. R. 237-238): 

| 

“It seems to us that the provisions above set 
out indicate an intention on the part of the testa¬ 
tor to give his wife certain income from the time 
of his death, free and clear of debts and; expenses, 
but we do not think they show an intention to give 
her the income from his gross estate, j The will 
first provides for the payment of his debts, which 
amounted to nearly $1,000,000; then, after making 
two bequests, one of which was the sum of 
$100,000, or its equivalent in securities, tb his wife, 
it gave ‘the rest, residue and remainder’ to the 
trustee, and directed the trustee, after paying a 
small annuity to Mrs. Read, to pay ‘tile balance 
of said net income derived from said tnjst estate’ 
to the testator’s wife. 

“There is no provision requiring the! payment 
of the income from the entire estate to the appel¬ 
lant. The will specifically limits her inch me to the 
balance of income received from the trust estate, 
and the trust estate is not the testator’s gross es¬ 
tate, but ‘the rest, residue and remainder’ of his 
estate after the payment of the debts and specific 
legacies. Even if these provisions do! not indi¬ 
cate clearly and j^ositively an intention oh the part 
of the testator to limit his wife’s income to the in¬ 
come from his net estate, after the payment of 
debts and legacies, they certainly cannqt be said 
to indicate in any way a contrary intension; and, 
as we saw above, in the absence of a contrary in¬ 
tention on the part of the testator exhibited in his 
will, the general rule is that a life tenant, though 
entitled to income from the death of the testator, 
is only entitled to the income on the residue of the 
estate. 


“This principle, which is supported bylthe great 
weight of authority is clearly recognized in the 
AVethered case, supra, in which Judge Bbyd said: 





12 


‘Of course, the income on so much of the principal 
as must be sold and used for the purposes herein 
stated (payment of debts and expenses), will not 
be payable to the life tenants as the residue of the 
estate is lessened to the amount of the principal so 
used. ’ 

* * # # =* : 

1 “The rule we have announced would also seem 
to be supported by reason, because if the life ten¬ 
ant is to receive the income from the gross estate 
while the corpus bears all the debts and expenses, 
it can readily be perceived that pending the settle¬ 
ment of the estate the corpus might become seri¬ 
ously impaired. For instance, in the present case, 
if it had taken four or five years to dispose of the 
assets at advantageous prices, and during this 
time the interest charges on the $1,000,000 debt 
had been charged against the corpus, while the en¬ 
tire income went to the life tenant, the principal 
would have been depleted to the extent of $200,000 
or $300,000, and in an extreme case the whole es¬ 
tate might be absorbed. On the other hand, under 
the rule we have applied the life tenant gets the 
income from the residue of the estate from the 
time of the testator’s death. That is all the life 
tenant is entitled to after the estate has been set¬ 
tled, and, in the absence of a contrary direction 
in the will, we are unaware of any sufficient reason 
why she should receive more while the estate is 
being administered.” 

Authorities in Conflict With the Holding of the 

Trial Court. 

There appear to be but four cases from three juris¬ 
dictions which are in conflict with the decision of the 
trial court, that is, which hold that the life tenant of a 
testamentary residuary trust is entitled to receive the 
the income from the gross estate during the period of 






administration, that is, not only income from |the clear 
residue as finally established but also incojne from 
that part of the estate which it was necessary |to sell in 
order to pay debts, taxes, legacies and expenses of ad¬ 
ministration. They are: 


McDonough v. Montague , 259 Mass. 1612, 157 
N. E. 159 (1927); 

Old Colony Trust Company v. Smith , 266 Mass. 

500, 165 N. E. 657 (1929); 

City Bank Farmers’ Trust Co. v. Taylor. 52 
R. I. 126, 162 Atl. 724 (1922): and j 
Wachovia Bank and Trust Co. v. dynes. 210 
N. C. 339, 186 S. E. 335, 105 A. L.| R. 1189 
(1936). 


Although the decision in McDonough v. Montague, 
supra, preceded the decision in Old Colony Ttyst Com¬ 
pany v. Smith f supra, the latter is the leading case on 
this side of the question and is the reason! for this 
minority rule being referred to as the Massachusetts 
rule. In view of the high standing of that eburt, it is 
interesting and surprising to note that the Massachu¬ 
setts court in the McDonough case, in departing from 
the rule established generally and long recognized in 
Massachusetts, failed to discuss the question and af- 

firmativelv indicated that it did not know What the 
%/ 

problem was, because it contented itself with saving: 
“There is nothing in the will which indicates an in¬ 
tention to make a change from the accepted rule that a 
tenant for life is entitled to the income from! the time 
of the testator’s death.” 

! 

Equally surprising is the discussion of the! problem 
in the following and leading case of Old Colony Trust 
Company v. Smith, supra. In that opinion the court 
completely misconstrued the earlier Massachusetts de- 
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cisions, and supported the new rule on the ground that 
it had always been the law in Massachusetts. 

It is this unsatisfactory portion of the opinion of 
the Massachusetts court in the Old Colony case which 
the majority of the North Carolina court, in Wachovia 
Bank and Trust Co. v. Jones, supra, quotes as thor¬ 
oughly discussing the matter. 

Counsel for the life tenants, and likewise the Rhode 
Island court in its opinion in City Bank Farmers' 
Trust Co. v. Taylor, 53 R. I. 126, supra, cite as support¬ 
ing the Massachusetts rule the two New Jersey cases 
above referred to, namely, Berger v. Burnett, 95 N. J. 
Eq. 643, and Commercial Trust Co. v. Gould, 105 N. J. 
Eq. 727. We submit that a careful reading of these 
two New Jersey cases will show that they repudiate 
the basic concept of the Massachusetts rule, which is 
that “residue” embraces the gross estate; that in their 
reasoning they follow the English rule; and that what 
they really do is to set up an arbitrary rule of thumb 
of their own. This is the view of the author of the note 
in 13 Boston University Law Review 385. 

Counsel for the life tenants also place much empha¬ 
sis on the statutory abandonment of the English rule 
by New York in 1931, and on the reasons given for this 
change. 


The Theory of and Reasons Advanced in Support of 
the Massachusetts Rule, and Comments Thereon. 

The Massachusetts rule rests on the concept of “rest, 
residue and remainder”, as used in the residuary 
clause of a will, as comprising the gross estate less de¬ 
ductions. Such a concept is certainly contrary to the 
heretofore generally accepted and understood meaning 
of these words. 
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"Webster’s Dictionary defines “residue” as “that 
which remains after a part is taken, separated, re¬ 
moved, or designated”, and further, in the technical 
law sense, as “the part of a testator’s estate^ or any 
part thereof, remaining after the satisfaction of all 
debts and previous devises and bequests”. In3 Woer- 
ner, American Law of Administration (3d Eel.), page 
1591, it is said: “The residue, as already mentioned, 
is that part of a testator’s estate not otherwise disposed 
of”. | 

This long-accepted meaning of “residue” is amply 
sufficient to enable a residuary clause to carry with it 
all portions of the estate, whether of income o t corpus, 
not specifically disposed of. This is still recognized 
by the Massachusetts court for, in Old Colony Trust 
Company v. Forsyth Dental Infirmary , 271 Mass. 511, 
171 N. E. 734, 70 A. L. R. 633, 635 (1930), that court 
said: 

“The expression ‘of which I may die seised or 
possessed, or to which I may, in any wav, be en¬ 
titled at the time of mv decease’, used in connec- 
tion with the gift of the residue, did not prevent 
the whole estate not otherwise disposed of, in¬ 
cluding earnings which came in before thb residue 
was paid to the trustee, from passing uijider the 
residuarv clause.” 

Consequently, any suggestion that there coqld be an 

intestaev as to such income as we are here concerned 
%> 

with, unless it be given to the life tenants, sterns en¬ 
tirely without merit. On the other hand, the contention 
that such income, not being otherwise specifically dis¬ 
posed of, must pass under the residuary clajuse, ap¬ 
pears unanswerable as a matter of logic. 
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While among* the reasons given in support of the 
Massachusetts rule is the one alwavs given bv courts 
and counsel when dealing with a will, namely, that what 
is being held or argued for more nearlv carries out the 
intent of the testator, yet it would appear that the only 
reasons seriously advanced in support of this rule are 
that life tenants should be favored over remaindermen 
and that this rule is simpler and easier to apply. 

Speculation as to what a testator, under a will with 
a general residuary clause, might or might not wish to 
do with property not specifically disposed of, con¬ 
tributes little to the solution of our present problem. 
It has long been supposed that the very purpose of a 

residuarv clause is to cover such a situation. How- 
•» 

ever, if one is to speculate, it seems entirely reason¬ 
able to suppose that a testator desiring to provide an 
income from a residuarv trust fund to some beneficiary 
for life, would first estimate the amount of that fund 
and then determine whether the probable income there¬ 
from would cover the purpose which he had in mind. 
As a matter of such speculation, we see no basis for 
believing that the normal testator would expect that 
the life beneficiarv would receive a larger income for 
the first year than for subsequent years. 

Likewise, the fact that, in particular situations, 
courts have held that a life tenant is a nearer subject 
of the testator’s bounty than a remainderman, seems 
to have little bearing. Obviously, a testator who sets 
up a trust in favor of a tenant for life with remainder 
over, must have had some reason for limiting the life 
tenant to income. Also, presumably, he must have had 
some reason for desiring that income to continue. 
Otherwise, he would have given the corpus to the life 
tenant outright. As pointed out by the Maryland court, 
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the Massachusetts rule might operate in such a way as 
to deplete the corpus to such an extent as to render 
the life income non-sustaining. Furthermore, the 
granting of such income as is here in question to the 
life tenant is much less in his favor if the trust set up 
is of only a part of the residue instead of tjie whole 
thereof. The New York statute covers such; a situa¬ 
tion by providing that such income as we are here con¬ 
sidering shall be distributed pro rata among the bene¬ 
ficiaries “of any trust created out of the ijesiduary 
estate of such testator and the other persons] entitled 
to such residuarv estate”. Whether the Massachusetts 
court will make such distribution is not known. Under 
the English rule, the life tenant would be entitled to 
income during administration on the portion of the es¬ 
tate put in trust for him and all the remaining income 
would be added to the residue, with the residuary trust 
getting its proportionate share (Restatement of the 
Law of Trusts, p. 696). This is what was done in Mat¬ 
ter of Lord , 134 Misc. 198, referred to in the ijeport of 
the Committee on State Legislation of the Association 
of the Bar of the City of New York, quoted in each of 
appellants’ briefs. Apparently, the complaint there 
was that the old rule favored the life tenant tqo much. 

It is apparently the view of the appellants that both 
the English and the Massachusetts rules limit the life 
tenant to actual income, and, consequently, that, the 
amount of this income during the period of adminis¬ 
tration might be reduced to nothing if the executor 
saw fit to sell the income producing property in order 
to pay debts and expenses, and retain the noil-income 
producing property. We do not know whether or not 
the Massachusetts court would limit the life tenant to 
actual income. If that is the effect of its ruling, the 
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result in certain cases might be most unfair to the life 
tenant. Certainly, such is not the effect of the English 
rule. The question here before this court first arose in 
the English courts in connection with a consideration 
of the problems arising in connection with the conver¬ 
sion of the estate of the decedent into proper form for 
trust investment, and the allocation of income during 
such period of conversion. The general rule is, and it 
was so recognized in Reid v. Bodge, 44 App, D. C. 558, 
supra, that the life tenant is entitled to income from the 
date of death of the testator, either actual or equitable , 
and, if the rate of return prior to conversion is sub- 
stantiallv less than the current rate of return on trust 
investments, the life tenant is allowed equitable income 
out of the proceeds of conversion and the permanent 
corpus of the trust is correspondingly reduced ( Re¬ 
statement of the Law of Trusts , Secs. 240, 241). 

It would appear that the strongest argument made 
for the Massachusetts rule rests on its simplicity and 
ease of application. It is, of course, true that account¬ 
ing is simpler and easier if the accountant is not re¬ 
quired to segregate or apportion items received. It is 
not believed, however, that this segregation or appor¬ 
tionment of such income as we are here concerned with 
is as difficult or as complicated as appellants contend. 
In the case at bar this income was segregated and defi¬ 
nitely ascertainable, and appellants are in no position 
to question this method of treatment (see Agreed 
Statement, R. 6, and Assignment of Error, R. 31-32). 
Where the income cannot be so segregated, it is not 
seen why it cannot be apportioned according to the pro¬ 
portionate amount of the estate sold and retained, and 
the average income of the gross estate (see Stanley v. 
Stanley, 108 Conn. 100, supra). 


I 

i 


i 
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| 

While the adoption of a rule of convenience would 
be in the personal interest of this appellee in ils activi¬ 
ties as a fiduciary, it is submitted that such a consider¬ 
ation should not control in determining properly rights 
of the remaindermen. 

i 

Conclusion. 

I 

It is submitted that the decree of the lower court is 
in accord with sound and long-established Julies of 
law, and that it should be affirmed. 

Stanton C. Peelle, 

Dale D. Drain, 

Attorneys for American Security arid Trust 
Company, Executor and Trustee u^der the 
Last Will and Testament of Stephen L’- 
Hommedieu Slocum, Deceased. 

Peelle, Lesh, Drain & Barnard, 

Of Counsel. 


! 


I 

I 

! 

| 

i 

i 
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result in certain cases might be most unfair to the life 
tenant. Certainly, such is not the effect of the English 
rule. The question here before this court first arose in 
the English courts in connection with a consideration 
of the problems arising in connection with the conver¬ 
sion of the estate of the decedent into proper form for 
trust investment, and the allocation of income during 
such period of conversion. The general rule is, and it 
was so recognized in Reid v. Dodge, 44 App, D. C. 558, 
supra, that the life tenant is entitled to income from the 
date of death of the testator, either actual or equitable , 
and, if the rate of return prior to conversion is sub- 

stantiallv less than the current rate of return on trust 
% 

investments, the life tenant is allowed equitable income 
out of the proceeds of conversion and the permanent 
corpus of the trust is correspondingly reduced ( Re¬ 
statement of the Laic of Trusts, Secs. 240, 241). 

It would appear that the strongest argument made 
for the Massachusetts rule rests on its simplicity and 
case of application. It is, of course, true that account¬ 
ing is simpler and easier if the accountant is not re¬ 
quired to segregate or apportion items received. It is 
not believed, however, that this segregation or appor¬ 
tionment of such income as we are here concerned with 
is as difficult or as complicated as appellants contend. 
In the case at bar this income was segregated and defi¬ 
nitely ascertainable, and appellants are in no position 
to question this method of treatment (see Agreed 
Statement, R. 6, and Assignment of Error, R. 31-32). 
Where the income cannot be so segregated, it is not 
seen why it cannot be apportioned according to the pro¬ 
portionate amount of the estate sold and retained, and 
the average income of the gross estate (see Stanley v. 
Stanley, 108 Conn. 100, supra). 



19 


i 


While the adoption of a rule of convenience would 
be in the personal interest of this appellee in its activi¬ 
ties as a fiduciary, it is submitted that such a consider¬ 
ation should not control in determining property rights 
of the remaindermen. 


Conclusion. 
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is submitted that the decree of the lower 


court is 
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SLOCUM, MINOR REMAINDERMAN. 


ARGUMENT. 

| 

I.—Introduction to the Argument. 

Decedent by will directed payment of his debts; gave 
pecuniary legacies, etc.; and then gave the rest, residue 
and remainder of his estate in trust to the Appellee- 
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Bank which was also Executor, to pay the net income of 
the residuary estate to the Appellant-life tenants (a 
niece, two nephews and a grand-nephew), with re¬ 
mainder over to the Appellee-remaindermen (the wife 
and two daughters of one nephew, one daughter being 
the minor remainderman here). The will uses the term 
residue in its ordinary sense, and makes no other dis- 
position of income. What is herein called “the prop¬ 
erty sold” is the part of the assets of the gross estate 
sold by the executor during the latter part of the pe¬ 
riod of administration, the proceeds of the sale being- 
used to pay the debts owed by testator, the legacies 
given, the taxes, and the expenses of administration. 
What is herein called the “fund in dispute” is the 
amount of interest and dividends earned by the prop¬ 
erty sold, from time of testator’s death on December 
14, 1933, until date of sale. 

II.—FUND IN DISPUTE NOT TRUE INCOME, 
THEREFORE IT CANNOT GO TO LIFE TEN¬ 
ANTS. 

Interest and dividends at first glance would appear to 
be income since they are normally so regarded. That 
the interest and dividends constituting this fund in dis¬ 
pute are not true income becomes apparent if we ex¬ 
amine the fund to see how, when, and where it came 
into existence. Of vital importance is the time wdien 
the debts, legacies, taxes, etc., were paid by executor— 
that is, toward end of administration period instead at 
beginning of period. The source of the fund shows it 
did not exist at date of testator’s death. The executors 
could have prevented this fund from existing, substan¬ 
tially, merely by paying claims during the earliest part 
of administration period. Had they done so the fund, 




now a substantial amount, would have been negligible 
in amount and probably the question now betore this 
court would never have been presented. 

What is important is that the fund came into exis¬ 
tence in the hands of executor after testatorl’s death, 
and solely by executor’s act in delaying time of pay¬ 
ment of claims against the estate until toward the end 
of the administration period. This, executory has the 
right to do. See D. C. Code, Sec. 344. In Ndw Code: 
Title 29, S. 209, page 427. This, a good ^xecutor 
usually does. 

I 

“Income during executorial period. ^ fiduci¬ 
ary usually defers the payment of claims, jadminis- 
tration expenses and taxes as long as possible in 
order that the estate may have the benefit of the in¬ 
come collected on the funds ultimately used for 
those purposes . . . However, this money used to 
pay these taxes is earning interest for tjie estate 
while it is held by the executor. Often ih estates 
having trust funds, it is necessary to detelimine the 
amount of income to be allowed to the beneficiary 
of the trust fund during the executorial period. 
Prior to the actual establishment of the trust, the 
cash income received by way of a return cjn the in¬ 
ventory of the estate may not always b ^3 income 
to the estate. For these reasons it is necessary to 
determine what portion of the funds collected 
during the administration period represents in¬ 
come on the inventory value of the estatej. Again 
too, those monies or properties which are used to 
pay legacies also earn interest while they j are held 
by the executor.” Dodge, Estate Administration 
and Accounting, p. 252 (Pub. 1932) dealing with 
New York estates. 

Actually, this income fund here in disputd, viewed 
from this angle, is not true income at all, but a savings 
to the estate brought about solely by executor’s action 

I 
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in delaying time of payment of claims against the es¬ 
tate. To apply it solely for benefit of life tenants would 
be unfair to remainderman. Dodge, on Estate Admin¬ 
istration and Accounting (1932), at page 254, speaking 
of a fund identical with the fund here in dispute, says: 

4 ‘Actually, this sum represents a saving to the 
estate by way of deferred payment of monies prop¬ 
erly payable out of the estate. The interest on 
these deferred payments is not income, but is a 
saving to the estate and is properly credited to 
principal.” 

The above quotation and other similar comments by 
Dodge, favorable to remainderman, are omitted 
throughout material quoted in Appellant Slocum’s 
Brief, Appendix, page 24. 

The life tenants here, by the express terms of the 
will, take only net income of the residuary estate. See 
Will. This fund not being true income, it cannot go to 
the life tenants here. This is the answer to Appellants’ 
claim that testator intended or would have intended this 
fund for the life tenants. 

Ill—BUT EVEN IF THIS FUND IS TRUE INCOME 
STILL IT IS NOT INCOME OF THE RESIDUE. 
THEREFORE IT CANNOT GO TO LIFE TEN¬ 
ANTS. 

1. The English Rule and cases cited , deprive life tenant 
of this fund , because the property sold which pro¬ 
duced it never becomes part of the residue and 
therefore the fund never becomes income of the 
residue . 

There are two lines of case authority and they are in 
irreconcilable conflict. One, called the English rule, for 
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i 

which Appellee-minor remainderman and Appellee- 
Bank-Trustee-Executor contend, deprives the| life ten¬ 
ant of this fund. The basis of the English rule, that is 
the original link in the chain of the legal argument, is: 
The property sold to pay debts, legacies, etc., never 
becomes a part of the residue . From which }t follows 
the income produced by the property sold pever be¬ 
comes income of the residue. Since the will gives life 
tenants only income of the residue this income cannot 
go to them. The fund is income undisposed pf by the 
will and passes by the residuary* clause as capital 
of the gross estate, thus avoiding intestacy as to it; and 
therefore eventually passes as part of the corpus of 
the residue. This fund, is thus used to helpj pay the 
debts, legacies, taxes, expenses of administration, etc., 
the executor’s delay in time of paying which, produced 
it. Thus, and thus only, is the rule of equity! satisfied 
which rule is that neither the life tenant nop the re¬ 
mainderman shall be either unduly benefitted or unduly 
penalized. 

The most modern authority which deprive^ the life 
tenant of this fund is dated 1935. It is the American 
Law Institute’s volume on Restatement of thb Law of 
Trusts, Sec. 234, Comment (g). For fuller discussion 
see this brief, Part III(3). ■ 

In the Appendix to this Brief are extracts fpom cases 
supporting the English rule and depriving lifp tenants 
of funds similar to the one here in dispute, bn essen¬ 
tially the same facts. The extracts are ma^e a part 
hereof at this point by reference thereto. 

*Sec. 1631, D. C. Code, in New Code Title 29, S. 30, p. 4118, speaking 
of lapsed or void devises says: “ . . . Unless a contrary intention appear 
by the will, such property as shall be comprised in any devise or be¬ 
quest in such will which shall fail or be void or otherwise incapable of 
taking effect shall be deemed included in the residuary devise! or bequest, 
if any, contained in such will. ” 

| 
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2. The Massachusetts Rule, <7n<7 cases cited, give this 
fund to life tenant, because the property sold which 
produced the fund is at all times from testator’s 
death until date of sale, a part of the residue. In 
substance, because the property sold is residue 
until wanted. 

The second of the two irreconcilable lines of case au¬ 
thority is herein called the Massachusetts rule. It is 
contended for by the Appellant-life tenants though they 
call it the modern United States rule. The Massachu¬ 
setts rule gives this fund (that is the income produced 
by the property sold to pay debts, legacies, taxes, ex¬ 
penses of administration, etc.) to the life tenants as in¬ 
come to them under the will. The basis of the Massa¬ 
chusetts rule, that is the original link in the chain of 
the legal argument, is: The property sold to pay debts, 
legacies, etc., is at all times from testator’s death until 
date actually sold, a part of the residue; that is, in sub¬ 
stance, the property sold is residue until wanted. (See 
Appellant Slocum’s Brief, page 16; Proctor’s Brief, 
page 10.) 

From the basic premise that property sold is residue 
until wanted the chain of argument in the Massachu¬ 
setts rule is: Therefore the income from the property 
sold is income of the residue; and the will gives the life 
tenants the income of the residue. 

The basic case which originated the Massachusetts 
rule was decided in 1929. It was Old Colony Trust Co. 
v. Smith, 266 Mass. 500,165 N. E. 657. As far as known 
the principle of residue until wanted has never before 
been applied to vested legacies such as here involved, 
or to property sold to pay such vested legacies. Rhode 
Island, in 1933, followed Massachusetts, in City Bank 
Farmers’ Trust Co. v. Taylor, 53 R. I. 126, 163 Atl. 
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734. North Carolina, in 1936, followed Massachusetts, 
in Wachovia Bank <0 'Trust Co. v. Jones, 210 A C. 339, 
186 S. E. 335. Appellants claim also, that New Jersey 
and Kentucky supports them. 


3. The 1935 Rule announced by American Law Institute 
in Section 234 , Comment ( g ), Restatement of the 
Law of Trusts, is the most modern authority sup¬ 
porting the English rule. It is Equity. 


The 1935 American Law Institute volume on Re- 
statement of the Law of Trusts, in Section 234 deals 
with residuary trusts, and with the time wheiji income 
thereon to the life tenant begins, and with how the 
amount of such income is determined. Comment (g) 


to Sec. 234 specifically refers to the precise 
here in dispute, and is as follows: 


question 


“(g). Income on Property Used in paying Leg¬ 
acies, Debts, and Expenses. To the ektent to 
which the income received by the executof during 
the period of administration is derived frbm prop¬ 
erty which is subsequently used in paying! legacies 
and discharging debts and expenses of adminis¬ 
tration, and has not been applied to the payment 
of interest on such legacies, debts, and expenses, 
the trustee is entitled to receive the samje, but it 
should be added to principal and not paid to the 
beneficiary entitled to income. 

“A proper method of determining the Extent to 
which legacies, debts, and expenses of administra¬ 
tion should be paid out of principal is by ascertain¬ 
ing the amount which with interest therein at the 
rate of return received by the executor upon the 
whole estate from the death of the testatpr to the 
dates of payment would equal the amounts paid. 
This amount is charged to principal and the bal¬ 
ance of the amount paid is charged to income. 


i 


i 
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11 Illustration. ... 3. A bequeathes $30,000. to 
B and all the residue of his property to C in trust 
to pay the income to D for life and on D’s death to 
pay the principal to E. The value of A’s estate 
at his death is $100,000. During the year after 
his death the income received by his executors is 
$5,000. At the expiration of the year the executor 
pays the legacy of $30,000. to B and pays $10,000. 
in discharging A’s debts and the expenses of ad¬ 
ministration. Of the $40,000. so paid, $38095.23 
(the sum which with interest at 5% for one year 
would equal $40,000.) is charged to principal and 
$1904.77 is charged to income. D is entitled to 
receive as income for the first year after A’s death 
$3095.23; the remainder of the estate amounting 
to $61,904.77 is principal of the trust estate.” 

The American Law Institute is certainlv a modern 
United States authority. Its rule is a modern United 
States rule. Yet it supports the substance of the En¬ 
glish rule, and denies the substance of the Massachu¬ 
setts rule. Its rule was compiled by eminent scholars, 
jurists, and lawyers. They were informed of the con¬ 
flicting lines of case authority, and of the statutory 
amendment of 1931 in New York, and knew both sides 
of the question, yet they rejected the Massachusetts 
rule. Austin W. Scott, Esq., Reporter for the Insti¬ 
tute’s Committee on Restatement of the Law of Trusts, 
upon inquiry wrote December 13, 1937, as to Sec. 234: 

“Our reason for rejecting the Massachusetts 
rule was that rule was unfair to the remainderman 
and gave the life tenant a windfall. The chief ar¬ 
gument in favor of the Massachusetts rule is the 
simplicity of it.” 

Of what use is it to permit the legal error of the Massa¬ 
chusetts rule to spread into the District of Columbia? 
The knowledge and experience of the American Law 


i 


I 
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i 

i 

Institute should not be disregarded. Sectioti 234(g) 
shows the Massachusetts rule is not better lhw, as is 
contended by Appellant Proctor’s Brief, page 9. 

In this battle of conflicting pecuniary intevests be¬ 
tween life tenants and remaindermen of residuary es- 
tates, the rule of Equity is that neither the life tenant 
nor the remainderman shall be either unduly benefitted 
or unduly penalized. Sec. 234(g) does this, 'i'he mod¬ 
ern (1913) English case of In re McEuen, 2 Chanc. Div. 
704, discusses the early (1S67) case of Allfyusen v. 
Whitt ell, 4 Eq. Cases 295, and of the equities involved, 
says at page 716: 

“On the whole then I come to the conclusion that 
the Court is not bound, either by authority or any 
general course of practice, to any more; precise 
rule than this, namely, that the book-keeping re¬ 
ferred to by Wood V-C is to be of such h nature 
as to produce an equitable result betweefi tenant 
for life and remainderman; and I consider that 
for this purpose the Court should be as careful to 
see that the tenant for life is not unduly penalized 
as it was in Allhusen v. Whittell to see that the ten¬ 
ant for life was not undulv benefitted.” | 


I take it Equity, or conscience, should be the Isame in 
the United States as in England. Both are known as 
Christian countries with Christian codes of conscience. 


i 

I 


i 

i 





10 


4. The Code of the District of Columbia , Equity, and 
the common law agree property sold never be¬ 
comes part of the residue. The Massachusetts 
rule that property sold is residue until wanted 
changes the basic law of ivills. Instead of one 
residue there are hundreds in a large estate. The 
Massachusetts ride is a rule of convenience where 
no necessity for resort thereto exists. 

There is no decided case in the District of Columbia 
which holds that property sold to pay debts and leg¬ 
acies is residue until wanted. At common law, and 
by the Code of the District of Columbia, property sold 
to pay debts and legacies never becomes part of the 
residue. Taxes, and expenses of administration are 
similar in principle and should be so treated. 

In 1765 Blackstone stated the seven powers and 
duties of a rightful executor or administrator in the 
following sequence: To bury the deceased; prove the 
will; make an inventory; collect the goods and chattels 
so inventoried; pay the debts of deceased; and when 
the debts are all discharged the legacies claim the next 
regard; and the seventh, and last is: 

“When all the debts and particular legacies are 
discharged, the surplus or residuum must be paid 

to the residuary legatee .” 2 Blackstone *s 

Commentaries (1765) 514; from 2 Tucker’s Black¬ 
stone (1803) 514. 

The Code of Law for the District of Columbia, Sec¬ 
tion 359 (New Code: T. 29, S. 220, p. 428), speaking of 
distribution of residue, says: 

“Whenever it shall appear by the first or other 
account of an executor or administrator that all 
the claims against, or debts of, the decedent which 
have been known by or notified to him have been 






discharged or allowed for in his account, it shall 
be his duty to deliver up and distribute the surplus 
or residue of the personal estate not disposed of 
by any will, as hereinafter directed 

We notice Blackstone and the Code, speaking* of res¬ 
idue use the words “surplus or residue”. They are 
synonymous. It is easy to comprehend thit only by 
subtracting liabilities of the estate from the assets 
can there be a surplus. It becomes clear property sold 
for debts, legacies, taxes, expenses of administration 
never becomes part of the residue. 

It is only in Massachusetts since 1929, in Qld Colony 
Trust Co. v. Smith (and in Rhode Island and North 
Carolina which followed Massachusetts, whether those 
States realize it or not) that property sold to pay debts 
and legacies, etc., is held to be residue untjil wanted. 
Though cloaked in sonorous phrases that if* the sub¬ 
stance of the Old Colony new definition of the basic 
word residue. Bv that decision there is not one residue, 
but many residues, different in amount eacih time an 
expenditure is made to pay debts, legacies, etc. Ap¬ 
pellant Proctor’s Brief, page 10, and Slocum's Brief, 
page 16, clearly show this is the substance Of the new 
definition. 

i 

Massachusetts changed the basic word Residue to 
cloak what is really nothing but the adoption of a rule 
of convenience where no necessity for such action ex¬ 
ists. England, New York, other states, American Law 
Institute—all these authorities solved the precise prob¬ 
lem in the present case without resorting t4 a rule of 
convenience. Therefore, no necessity for applying 
such a rule exists then, or now exists. 'Shis is the 
answer to Appellant Proctor’s Brief, page 9, that the 
Massachusetts rule is better law. It is not pven good 
law, much less better law. 
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IV.—OLD COLONY TRUST CO. v. SMITH, ORIGI¬ 
NATING THE MASSACHUSETTS RULE, IS 
BASED ON A MISREADING OF EARLY MAS¬ 
SACHUSETTS DECISIONS. 


The case of Old Colony Trust Company v. Smith, 266 
Mass. Repts. 500, which originated the Massachusetts 
rule, is plainly based on a misreading of the earlier 
Massachusetts cases for it says: 


“It was expressly stated by Chief Justice Shaw 
in . . . and again in Lovering v. Minot, 9 Cush. 151, 
157, that ... In each of these decisions the learned 
Chief Justice reviewed the English cases includ¬ 
ing Angerstein v. Martin . . . which is the founda¬ 
tion of the English Rule .. . and examined William¬ 
son v. Williamson . . . which is the foundation of 
the New York rule . . . and declined to follow the 
ride established by those cases. . 


yy 


When we turn to Lovering v. Minot, we find this is ex¬ 
actly the opposite of what Chief Justice Shaw actually 
said in that case in 1851, at page 157: 

<; ‘There has been come conflict of authorities on 
this subject. Some of the earlier cases seem op¬ 
posed to this view, and tend to show, as a general 
rule, that interest upon the r esidue shall not com - 
rnence till the expiration j )f He year. Sitwell v. 
Bernard, 6 Ves. o20; Sfott v. Hollingsworth, 3 
Madd. 161; Taylor v. Hibbert, 1 Jac. & Walk. 308. 

“Bi d the later cases have settled i t the ot her 
way, as we think, q uite decisi vely^. 'Angerstein v. 
MarthipTirm: & Russ. 234^HT(T\rrtt v. Morris, ib. 
241. And the same rule has been adopted New 
York. Williamson v. Williamson, 6 Paige 29S. 

“And these cases seem to the court to have de¬ 
cided the question upon just principles.” 



After such a complete misreading of its own early case, 
the value of the Old Colony case as a mattet of sound 
law, much less better law, seems evident. 

I 

V.—NEW JERSEY SUPPORTS THE BASIC PRIN¬ 
CIPLE OF THE ENGLISH RULE 4 N D HAS 
NOT YET FAILED TO APPLY IT IN FACT. 
TRUST CO. OF N. J. v. GLUNZ, | DISTIN¬ 
GUISHED. 

When the precise question here involved! was pre¬ 
sented in 1917 to the upper court of New Jersey (In 
re Rowland's Trustee — Adrian , 87 N. J. Eql 307), the 
court deprived the residuary life tenant of .$16,131.26 
which was the interest earned during the firlst year of 
administration on property sold to pay legacies on 
which interest payable-out of the estate combienced to 
run after one year from testator’s death. The court, 
page 310, said: 

“It is therefore quite clear, both upon principle 
and authority, that the income on the legacies under 
consideration passed into the residue as| principal 
and not as income thereof.” 


When the question came up before the upper court 
again in the Berger case in 1924 (Berger v. Burnett , 95 
N. J. Eq. 643), the court at page 645 said: 


“In Freylingliusen v. N. Y. Life Ins. & Trust Co., 
31 R. I. 150; 77 Atl. Rep. 98, the Court said: 4 There 
could of course be but one residue —that Which was 
left after the payment of debts, legacies specific 
and general, and satisfying the othqr specific 


gifts.’ ” 


It repeated the quotation from the Rowland case that 
income on the legacies passed into the residhe as prin- 
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cipal and not as income thereof, and then at page 646 
said: 


“It seems perfectly clear that as a matter of law 
the residue of the testator’s estate is what is left 
after the payment of all debts, legacies, expenses 
of administration and other proper charges and 


commissions. 




The Court in the Berger case then went on to announce 
a simple method of calculating residue, which is dis¬ 
cussed more fullv hereinafter. 

* 

In 1930, before the lower Court, in Commercial Trust 
Co. v. Gould , 105 X. J. Eq. 727, the lower court speak¬ 
ing of the Rowland case and the Berger case, at page 
729 said: 

“It is apprehended that what was decided in the 
Rowland case is misapprehended. There is no¬ 
difference in principle between the two cases. 
Thev are in agreement that residue is that which is 
left after payment of charges. ...” 

Speaking of the simple rule or formula announced in 
the 1924 Berger case the court said, at page 730: 

“The formula obviously cannot apply to income 
for the first year, on legacies not payable until a 
year after the testator’s death.” 

This was a direct reference to the $16,131.26 income of 
which life tenants were deprived in the Rowland case, 
and to the precise point here in question. It is clear 
that in 1930 the New Jersey court itself still understood 
its own rule to be the English rule in principle, that is 
that property sold to pay debts and legacies never be¬ 
comes part of the residue and income therefrom does 
not go to the life tenants of residuary estates. 

Vy 9 / 
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Glunz case distinguished. 

In 1937, the upper court of New Jersey decided the 
case of The Trust Co. of N. J. v. Glunz, 121 N. J. Eq. 
593. The Glunz case quotes liberally from the simple 
rule of the Berger case (supplying* omissions from the 
opinion as reported in the state reports at the time) 
but still approves the English rule’s definition of resi¬ 
due. See page 597 where appears this: j . residue 

of his estate (i. e. his equity after payment of debts, 
etc.).” | 

However, the Glunz case does show the! so-called 

| 

simple method of calculating residue, set qut in the 
1924 Berger case may be this: Interest paid out on 
debts owed by testator, and interest paid out on lega¬ 
cies, is paid from gross income received by the estate. 
The balance of gross income goes to the residuary life 
tenant. 

In the Glunz case the court said that was the rule 
there to be applied and at page 598 said: 

| 

“The widow should receive all the income down 
to a time three years and six months after testa¬ 
tor’s death. From that time, and in the ijuture un¬ 
til settlement is made, the executor should with¬ 
hold from the income of the gross estate an amount 
sufficient to meet the interest charges as they ac¬ 
crue and pay the balance of the income of the gross 
estate to the life tenant.” 

I 

Plaintiff was the widow-life tenant of thO residue. 
The interest charges were interest eventually payable 
out on legacies. She was also at the same time entitled 
to $15,000.00 of the legacies payable from the gross es¬ 
tate. 

The facts in the Glunz case are entirelv dissimilar to 

* 

the facts of the instant and all other cases ciited both 

i 


i 
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for and against the English rule. It is therefore not a 
sound precedent. There was no property sold. There¬ 
fore there was no income received from property sold. 

The income received was from realtv not sold. There 

* 

were no debts owed by testator. There was practically 
no personalty—“The estate is inventoried at about 
$62,800, the greater part of which is in real estate. The 
pecuniary bequests total about $43,000.” (Op. p. 595 
and 598.) Legacies were not payable under any cir¬ 
cumstances until six months after the realtv was sold 

%■ 

whenever that might be. Neither date of sale of the 
realty nor duration of the period of the administration 
could be estimated, for as the opinion said at page 598: 

“It is testified and not controverted that there is 
no present satisfactory market for this kind ot‘ real 
estate, and that a fair price cannot now be ob¬ 
tained.” 

The essential point is that the Glunz case, speaking at 

page 597 quoting the so-called “simple method” of the 

1924 Berger v. Burnett case, still recognizes the essence 

of the English rule that property sold to pay debts, 

legacies, etc., never becomes part of the residue. This 

it cannot do without rejecting the Massachusetts rule. 

The Glunz case still leaves New Jersev affirming the 

principle of the English rule though there is a possi- 

bilitv it mav not in future alwavs applv it in fact. But 

New Jersev in the four cases here reviewed hasn’t 
* 

failbd yet to deprive residuary life tenants of income 
rceived during the administration period on property 
actually sold during that period to pay debts, legacies, 
etc. Therefore it is claimed New Jersey does not sup¬ 
port a modified form of the Massachusetts Rule. 
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VI.—1932 KENTUCKY CASE OF GRAINGER EXRS. 
ETC. v. PENNEBAKER, AS REPORTED, SUP¬ 
PORTS THE ENGLISH RULE. 

! 

Grainger Exrs. & Trustees v. Pennebaker (1932), 247 
Ky. 324, was a case of first impression in Kentucky and 

i 

was decided on appeal with the whole court sitting. 
The upper court reversed the lower court which had 
held: 

“. . . That Jane Grainger Pennebaker, as life bene¬ 
ficiary under clause 8 of the will was entitled to all 
of the income received after testatrix’ death from 
every source, during the administration of the es¬ 
tate, including income from property subsequently 
used by the executors for the payment of debts, leg¬ 
acies, and similar charges; and that such income 
did not become a part of the corpus of tlie residu¬ 
ary estate.” (p. 326-7. Clause 8 was tl}e residu¬ 
ary clause.) 

| 

Thus the precise question in the instant case was de¬ 
cided in the lower court in favor of the substance of the 
Massachusetts rule, and against the English rule. The 
lower court was reversed. The upper court at page 327 
said: 

1 

“We shall first consider and dispose of the right 
of the life tenants to income accruing and received 
by the executors during the period of adininistra- 
tion and before the end of the year after the death 
of the testatrix. ...” 

I 

I 

and at page 330: 

I 

“. . . The question under review is one of first im¬ 
pression in this jurisdiction. However, pur pro- 
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nouncement herein is the prevailing rule supported 
by a practical unanimity of the text writers and the 
courts of other jurisdictions .. . .” 


Here the Court cited cases, including the 1929 New 
York case of In re Lord's Estate, which latter case un¬ 
equivocally supports the English rule. Therefore the 
upper court of Kentucky unequivocally rejected the 
Massachusetts rule. At page 333 the Court seemed to 
make some distinction between cases where residuarv 

m/ 

life tenant is by will given gross income and cases 
where he is given net income. The cases cited bv the 


upper court of Kentucky at this point included the 1929 
Massachusetts case of Old Colony Trust Co. v. Smith, 
which originated the Massachusetts rule, so the Ken¬ 
tucky court knew of that rule. It called the Old Colonv 
•/ %■ 

case a rule of construction. The Kentucky court then 
said as regards the will in the Kentucky case being con- 
sidered: “no rule of construction need be resorted to, 
to arrive at her intention respecting this topic. ...” 

And at page 335, toward the end of the opinion the 
upper court of Kentucky said: 


“... It is the duty of the executor to ascertain and 
determine * the rest, residue and remainder ’ of the 
testatrix’ estate, i. e. the funds on hand after the 
payment of the debts, burial expenses, cost of ad¬ 
ministration, including ad valorem taxes, the spe¬ 
cific pecuniary bequests. . . . AYlien the ‘rest, resi¬ 
due or remainder’ is thus ascertained and deter¬ 
mined by them, Jane Grainger Pennebaker is en¬ 
titled to and should be paid for and during her na¬ 
tural life the ‘net income’ arising therefrom from 
the date of the death of the testatrix. . 




In law, it is no matter that (as claimed in Slocum’s 
Brief, page 20) the income from property sold to pay 



debts, legacies, etc., was actually paid to the! life ten- 
nan t after the appellate decision was made. As to that 
fact remainderman knows nothing. If the decision was 
not carried out in fact that does not change the law of 
the decision. The Upper Court of Kentucky clearly 
accepted the basic principle of the English rule and 
since it is diametrically opposed to the Massachusetts 
rule, rejected that rule. Therefore remainderman 
claims Kentucky supports the English rule, on| the Ken¬ 
tucky case as reported. 


COMMENT. 


1. Once it is agreed in principle that property sold to 
pay debts, legacies, taxes, expenses of administration, 
etc., never becomes part of the residue then as! a matter 
of law and equity it is clear the life tenant should be 
deprived of the income produced by the property so 
sold. This is the English rule. There remaihs then a 
question of ascertaining the amount of income produced 
by the property so sold. This is a question of* method, 
rather than of law. It must be remembered that in the 
instant case the amount is not in dispute and hs to this 
case there is no need for a method. Otherwise there 
would be such need. Such a method is given in Section 
234, Comment (g), Restatement of the Law of Trusts. 
Appellant-life tenants over-stress the difficulty of meth¬ 
ods of ascertaining the amount of income produced by 
such property so sold. Their arguments about the com¬ 
plexities of the method required by the English rule 
are emotional red herrings, and not legal arguments. 
The true object and duty of the court is to see that 
neither life tenant nor remainderman is either undulv 

i * 

benefited or unduly penalized. As was said iii the 1913 
English case of In re McEuen, at page 717: “ . . . The 
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actual accountancy will not be difficult so long as the 
true object is borne in mind.’’ In truth there is no 
simple method, but the one here proposed is only arith¬ 
metic. Arithmetic mav be difficult for those who do not 
like it, but surely it is not too complicated for banks, 
accountants, and executors. With or without the meth¬ 
od of the English rule they must use arithmetic; with 
or without the method no one can properly admin¬ 
ister a millionaire’s estate unless he has a great deal 
of experience. Considerable experience is also neces¬ 
sary properly to administer a small estate. The difficul¬ 
ties of the big estate are what banks, accountants and 
executors are paid to overcome. In small estates the 
number of items of receipts and disbursements, to¬ 
gether with interest received and interest paid out 
thereon, will be fewer. To give the fund to the life 
tenant in order to avoid tedious arithmetic is not war¬ 
ranted for such action is unfair to the remainderman. 

2. It does not follow that if contingent legacies are 
residue until wanted then vested legacies should be held 
likewise (Slocum’s Brief, page 16). Contingent lega¬ 
cies are clearly distinguishable from vested legacies. 
Contingent legacies are treated as residue until wanted 
because of, as stated in In Be Rowland’s Trustee,— 
Adrian (1917 N. J.): “. . . the uncertainty as to 
whether the estate will ever be called upon to pay such 
legacies.” There is no such uncertainty as to vested 
legacies. They must be paid. 

3. The Courts of New York did not fall into the error 
of the Old Colony case. It took the 1931 statutory 
amendment to give this fund to the life tenants. Mere 
convenience may be sufficient for a legislature but the 
courts should not so solve legal problems if other au¬ 
thorities have already done so without resort to a rule 


21 


j 

i 

i 


of convenience. It is important to remember that even 
today in New York, despite the 1931 statutory amend¬ 
ment, property sold to pay debts, legacies, thxes, ex¬ 
penses of administration, etc., never becomes part of 
the residue. 

4. Parts IT, III, and TV of this Brief, with the cases 
cited in the Appendix, constitute the substance |of minor 
remainderman’s case which is: That propertV sold to 
pay debts, legacies, taxes, expenses of administration, 
etc. never becomes part of the residue. Hence the in¬ 
come produced on such property so sold never becomes 
income of the residue. Therefore the Massachusetts 
rule is not sound law. Therefore the income produced 
by property so sold should be applied primarily to pay 
interest necessarily paid out on debts owed by testator 
and to pay interest necessarily paid out on j legacies 
and taxes. And the balance, if any, of income pro¬ 
duced by property so sold, should be added tp corpus 
of the residuarv estate. 

•< i 

Parts V and VI answer appellants claim tpat New 
Jersey and Kentucky support a modified form of the 
Massachusetts rule. It should be remembered however 
that even if tlicv do, the fact is not vital if on the basic 
question of “residue” the Massachusetts rule is not 
sound law. 


CONCLUSION. 

The Code of the District of Columbia, Comrpon Law, 
and Equity, and many authorities show the appellant- 
life tenants here should be deprived of the fund in dis¬ 
pute. In the instant case the amount of the fund is not 

i 

questioned and should be added to corpus of the 
residuary estate. Where however the amount o| ? income 
produced during the period of administration J)y prop- 


i 



erty sold to pay debts, legacies, taxes, expenses of ad¬ 
ministration, etc*., remains to be calculated, the method 
illustrated in Section 234, Comment (g) of the 1935 Re¬ 
statement of the Law of Trusts, should be followed in 
the District of Columbia. 

Respectfully submitted, 

George Elliott, 

Guardian ad Litem for 
Minor Remainderman-Ap - 
pellee. 






APPENDIX. 

Extracts from Cases Supporting English Rule. 

In these cases the facts were similar to those in the 
present case. The precise question was also presented 
and solved. Some of the cases went on to establish a 
method to calculate the amount of income of which life 
tenants should be deprived. 

1. (1857, Eng.) Holgate v. Jennings, 24 Bcaivans 623. 
The Court at p. 626, said: i 

“I must ascertain what is the meaniikg of the 
word ‘ residue 


The Court at p. 627, then said it adhered to I the view 
it took in 1827 in Dimes v. Scott, 4 Russ. 195, which 
was ‘that which presents the fewest difficult^ and ap¬ 
pears most consistent with common sense, and! with the 
meaning of the testator, who says the residue shall 
go to one for life and afterwards to another.! I must 
ascertain the residue and give income from Ijhe death 
°f the testator. That is what the Chief Clerk has found 


and I think correctly. ” 


2. (1S67, Eng.) Allliusen v. Whitt ell (Law! Reports 
1867), 4 Eq. Cases 295: “It is clear that the tenant for 
life ought not to have the income arising from what is 
wanted for the payment of debts, because tli\at never 


becomes residue in any way whatever .” (p. ^02.) 

3. (1913, Eng.) In re McEuen, 2 Chane. piv. 704. 


See quotation in HI (3) this Brief, re the rule of equity 
involved, and re simplicity of accounting if true object 
is borne in mind. 


4. (1915, Eng.) lit re Wills (Law Repts. 4915), 1 
Chanc. Div. 769. 
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“The portion of the estate required for the pay¬ 
ment of debts does not become part of the residue 
because the debt for the payment of which it is re¬ 
quired does not happen to be paid during- the first 
year. When it is once ascertained that a portion 
of the estate has to be applied in payment of a 
debt, whether that debt is paid in the first year or 
in the second or third year, that portion of capital 
is ex hypothesi no portion of residue. It is ex¬ 
cluded by the very definition of the term residue.” 
(p. 778.) 


Regarding the rate of interest which ought to be 
used the court said: 

“.but I think that the strict rule on which 

counsel for the remaindermen insist is to take the 
average rate of interest in each year. Xo doubt 
in the majority of cases it would not be necessary 
to go through that process, and a much rougher 
and readier method of calculation would be suffi¬ 
cient.I do not see why the very eminent ac¬ 

countants who have been employed should not 
make out the figures on the strict basis.” (p. 779.) 


5. (1837, X. V.). Williamson v. Williamson, 6 Paige 
298. As regards the first question whether residuary 
life tenants should take anv interest at all before the 
expiration of one year from testator’s death (formerly 
there was a waiting period of 1 year) the court said at 
page 304: 


i i r T 


The result of the English cases appears to be, 
and I have not been able to find any in this coun¬ 
try establishing a different principle, that in the 
bequest of a life estate in the residuary fund, and 
where no time is prescribed in the will for the com¬ 
mencement of the interest or the enjoyment of the 
use or income of such residue, the legatee for life 
is entitled to the interest or income of the clear 
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residue as afterwards ascertained to be computed 
from tlie time of the death of the testatoi!*.” 

i 

| 

As regards the precise question here iiji point— 
whether life tenants should be deprived of income pro¬ 
duced by property sold to pay debts, legacies}, etc., the 
court said at page 305: 

i 

“But although the surrogates decision was cor¬ 
rect as to the widow’s right to the interest or in¬ 
come of the residuary estate from the j death of 
the testator, the principle upon which such interest 
is computed is altogether erroneous. It was not 
the intention of the testator to give his\ wife the 
interest or income of his whole personal estate un¬ 
til the debts and legacies should be paid, or for 
the term of one year and then the interest upon 
the residuary estate after that time. But it was 
his intention to give her the use or incopie of the 
same residuary fund the capital of whicfh ivas to 
be distributed to his three sons upon her death or 

remarriage .And to ascertain the ainount of 

such residuary fund so as to apportion the capital 
and income properly between the remainderman 
and the tenant for life, the executor, upon settling 
the estate at the end of the year, must! estimate 
the whole estate at what is then ascertained to 
have been its cash value, at the testatoii’s death, 
after paying all debts, legacies, and expenses of 
administration and other proper charges land com¬ 
missions. But in making such deductioij for leg¬ 
acies payable at a future date and which do not 
draw interest, the whole amount of the legacies is 
not to be deducted, but only such a sum as!, if prop¬ 
erly invested, would, at the time when tlicj legacies 
become payable, have produced the requisite sum 
exclusive of all expenses and risk of loiss. The 
rule in England, as between the legated for life 
and the remainderman, is to invest, or jeonsider 
the fund as invested, in the three percents;.” 
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In the New York case the court adopted a rate of 
5%. 

6. (1884, N. Y.). Matter of Benson, 96 N. Y. Repts. 
500. Appeal from decree of the Surrogate. As re¬ 
gards property sold by executor to pay legacies, the 
Court at p. 511 said: 


“The income of the funds set apart, or held for 
the payment of these legacies, should have been 
added to the residue.” 


7. (1929, N. Y.). In re Lord’s Estate, 236 N. Y. S. 
136. Decision by Surrogate, in paragraphs 1 and 2 
said: 


“The primary rule is that all income, not other¬ 
wise disposed of by the terms of the will, which 
accumulates during the administrative year, be¬ 
comes principal and must be added to the tentative 

residue to ascertain the true residue .” (p. 

138.) 

“The rule in the Benson case has been long fol¬ 
lowed in accountings in the Surrogate Court. 

The paucity of reported decisions applying the 
rule does not indicate any lack of acceptance, or 
evidence of non compliance with it. On the other 
hand it shows, as has been my experience, the 
general acceptance of the rule by representatives 
of estates, estate accountants, attorneys and the 
surrogates. Moreover, under the rule laid down 
in the Benson case, absolute equality, in accor¬ 
dance with the rules of construction is accom¬ 
plished .” (p. 140.) 

“The method proposed by the trustees pursuant 
to the Benson and Williamson cases, is therefore 
adopted by the Surrogate.” (Page 141.) 

8 and 9. (1894 and 1926, Maryland). Wethered v. 
Safe Deposit and Trust Co., 79 Md. 153 (1884). York 
v. Maryland Trust Co., 150 Md. 354 (1926). The 1926 


i 
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i 


i 


case the lower court in the instant case found most con¬ 
vincing*. See Record, p. 29. The 1926 case I mentions 
the earlier case. In the 1926 case decedent o^ved debts 
of $1,090,000.00. The Court said at page 3|34 of the 
York v. Maryland Trust Co. case: 

“The leading case on this subject in Maryland 
is Wethered v. Safe Deposit & Trust Co..... ” 

Speaking of the general rule that a life tenant 
though entitled to income from the death of the testa¬ 
tor, is only entitled to the income on the residue of the 
estate, the Court said: 

i 

“This principle which is supported by the great 
weight of authority is clearly recognized in the 
Wethered case supra, in which Judge Boyd said: 
'Of course the income on so much of the principal 
as must he sold and used for the purposes herein 
stated (payment of debts and expenses )L will not 
he payable to the life tenant, as the residue of the 
estate is lessened to the amount of the principal so 
used ” (p. 367.) 

“.It is clear that the rules laid down in the 

Wethered case and other authorities heretofore 
cited should apply, and these rules are (1) that 
the debts and expenses are payable from the 
corpus and not from the income; andj(2) that 
where a life tenant is entitled to the income, such 
income, in the absence of a contrary intention 
expressed in the will, is confined to thati received 
from the residue, and does not ordinarily include 
the income derived from that part of the principal 
used to pay debts, expenses, and specific legacies 
.” (page 368.) 

“The rule we have announced would plso seem 
to be supported by reason, because if thej life ten¬ 
ant is to receive the income from the grojss estate 
while the corpus bears all the debts and expenses, 
it can readily be perceived that pending! the set- 


i 

i 

I 
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tlement of the estate the corpus might become seri¬ 
ously impaired.” (page 368: The Court then 

uses tliis case as an instance to show what it 
means in general and not in this particular case 
alone). 


10. (1925, Conn.) Bridgeport Trust Co. v. Fowler, 
102 Conn. 318. Answering question covering precise 
point here in dispute the appeals court unanimously at 
pages 329-330 said: 

“It is obvious that an executor can only approxi¬ 
mate the sum that will be required for the payment 
of debts and expenses of settlement, before the 
time limited for the presentation of claims has ex¬ 
pired. Also the claims presented may bear inter¬ 
est. The income from the fund used to pay debts 
may approximate the interest accumulating on 
debts. Under this rule the income from such fund, 
if not used for the payment of debts, becomes a 
pari of the corpus of the estate, replacing a part of 
the corpus taken in excess of the actual require¬ 
ments. 77 


The last sentence shows the error of the so-called 
“simple method” adopted in the 1924 New Jersey case 
of Berger v. Burnett; shows where at page 648 of Ber¬ 
ger decision it slipped up “as a practical matter” after 
correctly deciding the principle of law in accordance 
with the English rule. 

11. (1928, Conn.) Stanley v. Stanley, 108 Conn. 100. 
The appeals court said: 

“The residue is that portion of an estate that 
remains after the payment of debts, legacies, and 
administration charges. Into it, and forming part 
of it, must go all legacies which are void or have 
lapsed, or become impossible of fulfillment, and 
also the income and accretions of the estate which 
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are undisposed of. The residue includes every 
part of the estate not otherwise disposed of by the 
will_” (p. 109) 

“We are asked in view of the conclusion reached 
as to the disposition of the undisposed oi income, 
whether it became principal or income. The an¬ 
swer is necessarily involved in the preceding an¬ 
swers. It became part of the residue and hence, 
principal. .. .” (p. 110) 

“We advise the superior court. ... (b) The un¬ 
disposed of income accruing during the settlement 
of the estate and distributed to the trustees, in 
their hands becomes and is principal to be added to 
and to become a part of the trust fund under para¬ 
graph 10." (This statement at page 111 $hows on 
page 102 that par. 16 was the residuary clause of 
the will.) | 

12. (1917, Del.) Equitable Trust Co. v. Kent, 11 Del. 
Ch. 334. The substance of the decision was to! give re- 
siduary life tenants equitable income in the form of in¬ 
terest at 4 x /2 per cent during the first year after testa¬ 
tor’s death, figured on the amount of the clear residue 
as that amount was afterwards ascertained, in effect 
the life tenant was deprived of income received from 
property sold to pay debts, legacies, etc. 

13. (1918, Del.) Bradford v. Fidelity Trust Co., 12 
Del. Ch. 56,104 Atl. 777. Decided on authority of pre¬ 
vious 1917 case, and same way. 

14. (1929, N. H.) White v. Chaplin, 84 N.|H. 208. 
The Court at page 210 said: 

“The conclusion is that the income earned bv the 
estate after the lapse of one year from testator’s 
death belongs to those entitled to the inconie of the 
residue as a part of such income, but that the in¬ 
come earned during the year ensuing the testator’s 
death is a part of the principal.” 


i 
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15. (1917, N. J.) In re Rowland's Trustee (Adrian), 
87 N. J. Eq. 307. In addition to quotations shown in 
Part V of this Brief, are those below, answering appel¬ 
lant-life tenants argument in the instant case that 
vested legacies (and therefore debts owed by testator, 
taxes, expenses of administration, etc.) should be 
treated as residue until wanted the same as contingent 
legacies: 


“A clear distinction however is drawn between 
the application of income on a fund applied to the 
payment of a vested legacy, and accumulations on 
the principal of an estate from which contingent 
legacies, or those payable at an indeterminate time 
in the future, may be payable. In the latter in¬ 
stance, the income falls into the residue as income 
of the residue. The reason for this is the uncer¬ 
tainty as to whether the estate will ever be called 
upon to pay such legacies , and until it is, the whole 
of the principal is ‘residue until wanted’ and the 
income thereof is, of course, income of residue. See 
Sandford v. Blake, 45 N. J. Eq. 247, where Mr. Jus¬ 
tice Depue discussed the principle and cited the 
English authorities including Allheusen v. Wliit- 
tell, supra.” (pp. 310-11) 
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I. 

The Basic Argument of Counsel for Appellees is Based 
on a Faulty Premise and Upon Technicalities 
Rather Than Sound Reasons and There is No Jus¬ 
tifiable Basis for Making a Different Disposition 
of Income Actually Earned on Assets Sold Than 
on Income Earned by Other Assets While in the 
Hands of the Executors. 

From a reading of the briefs of counsel for the ap¬ 
pellees and from the cases cited in support of their 
positions, it appears that the basic argument in favor 
of the rule for which appellees contend is in effect as 
follows: 

That the only income expressly given to the tenants 
for life and the only income to which they are entitled 
is that derived from the trust estate which consists of 
the clear residue; that assets sold never become a part 
of the residue and income earned by assets sold is not 
expressly disposed of but passes under the residuary 
clause. Appellees therefore conclude that such income 
becomes part of the corpus. Trust Company’s brief, 
p. 10; Guardian’s brief, p. 5. 

We submit that appellees’ premise is unsound and 
the conclusion must necessarily fall with the premise. 
Contrary to appellees’ first assertion, none of the in¬ 
come earned between the date of death and the' date of 
establishment of the trusts, whether earned by assets 
sold or otherwise, is expressly disposed of by the will. 
Were it not, therefore, for the rule of construction 
which gives the life tenants income from the date of 
the death of the testator, all income in the hands of 
the executors would be undisposed of under the terms 
of the will. 



Item XVI of the will provided that the residue of the 
estate should be reduced to cash and sound securities 
and that, “when” this should have been done, the resi¬ 
due should be divided into three equal parts, invested, 
and that the “net income arising therefrom ’f should 
be paid over to the beneficiaries. Rec. pp. 13-14, 17, 
19, 20. These provisions refer in terms only tp income 
earned after the conditions are satisfied and it! is clear 
that no express disposition was made of anty income 
earned between the date of death and the tim^ the as¬ 
sets were reduced to cash and sound securities and the 
trusts established. 

Does the income earned on assets when in tlje hands 
of the executors, then, pass under the residuary clause 
and become a part of corpus? It does not. Iihe resi¬ 
duary clause in terms disposed only of the residue of 
the estate of which the testator “may die seized or pos¬ 
sessed, or to which I (i e. the testator) may be entitled 
at the time of my death.” Rec. p. 13. No argument is 
needed to demonstrate that income earned aftpr death 
does not come within the language of that provision. • 

Yet it is apparent that testator intended to dispose 
of his entire estate, including all income earned subse¬ 
quent to his death, and to die intestate as to no part 
thereof. In such circumstances, where the residue is 
given in trust, the law wisely effectuates the purposes 
of the testator under the universal rule of construction 

i 

that the life beneficiaries of the trusts are intended to 
have the income earned from the date of the testator’s 
death, in the absence of an express stipulation to the 
contrary. The argument of the appellees carves out 
an arbitrary limitation. 

The limitation is based on the single contention that 
the income should go into the corpus of the trusts, not 
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because the will directs that that be done, but because 
a gift of income to the life tenants cannot logically in¬ 
clude income not derived from the clear residue. For 
the sake of that refinement of logic, it is proposed that 
the remaindermen be given something which the testa¬ 
tor never provided they should have. 

In answer to appellees’ contentions, we have shown 
that the reasoning of counsel for the appellees is based 
on a premise which is not sound. We emphasize that 
the life tenants are awarded the actual income of the 
estate, not because of an express provision, but because 
the law finds from the scheme of disposition, includ¬ 
ing relationships between the parties, that the testator 
intended that the life tenants should have the actual 
income from the date of death. We have pointed out 
that testator did not make any distinction as to income 
earned by assets sold or otherwise and that the testa¬ 
tor, in making dispositions for the benefit of the appel¬ 
lants, had in mind the estate to which he should be “en¬ 
titled at death.” Such facts are convincing that the 
gift to the life tenants of income earned after death 
was intended, as Chief Justice Shaw said in an earlier 
Massachusetts case, to be “nothing less than the whole 
income.” 

II. 

The Decided Weight of Authority is in Favor of the 
Rule for Which Appellants Contend, Namely, that 
Income Earned by Assets Sold Should Be Dis¬ 
tributed to the Life Tenants of the Residuary 
Trusts. 

The rule that income earned by assets sold to pay 
debts, legacies, and other obligations should go to the 
life tenants of the residuary trusts is established in 
Massachusetts, New York, Rhode Island, and North 
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Carolina. It is, we understand, the rule followed in 
Kentucky. With one limitation, it is the rule of the 
courts of New Jersey. 

In regard to the law of New Jersey, counsel for the 
Trust Company state that it is uncertain and ambigu¬ 
ous, while the guardian asserts it supports the prin¬ 
ciple of the English rule. Trust Company’s brief, p. 
7; Guardian’s brief, p. 13. In each instance^ counsel 
rely upon the case of In re Rowland’s Trustee, 87 
N. J. Eq. 307 (1917). | 

The rule of New Jersey is established in Trust Co. 
of New Jersey v. Glunz, 121 N. J. Eq. 593, 191 Atl. 
795 (1937), Commercial Trust Co. v. Gould , i05 N. J. 
Eq. 727, 149 Atl. 590 (1930), and Berger v. Burnett , 
95 N. J. Eq. 643, 123 Atl. 879 (1924), all of which were 
decided after the case of In re Rowland, supfa. The 
three recent cases clearly establish the rule to be that 
all income earned after death goes to the life tenants 
of the residuary trusts, subject only to payment of in¬ 
terest accrued upon debts, etc., after the testator’s 
death. 

! 

In Berger v. Burnett , supra, at p. 648, the court said: 

i 

I 

* * where there is a gift by the testhtor of a 
life interest in the residue of his estate *; * * the 
interest on debts of the testator accruing jifter his 
death should be charged against and pai$ out of 
the income of his gross estate. 

“Such a rule would require no complicated cal¬ 
culations. If the income on the gross estate for a 
given period amounted to $5,000, and the] interest 
on the debts, etc. for the same period amounted to 
$2,000, the life tenant would receive the difference 
of $3,000 as income for that period. 

i 

* # # 


i 


CC # 
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“It might be that in some isolated instance 
either the life tenant or remainderman might pay 
a larger sum than under other methods. For ex¬ 
ample, if the gross estate produced less income 
than the debts carried interest, the life tenant 
would temporarily suffer until the difference were 
made up. On the other hand, if in a given case the 
debts or legacies carried no interest, then the life 
tenant would be the gainer, for he would then get 
all the income on the gross estate. * * *” (Italics 
supplied.) 

i 

If any confusion exists as to the rule established in 
New Jersey, it is not in the minds of the highest court 
of that State, for in the Commercial Trust Company 
case, supra, it expressly affirmed the rule of the Berger 
case and distinguished In re Rowland’s Trustee, at 
pages 729, et seq., as follows: 

“* * # In Rowland Case the trusts were not 
carved out of the residue and the income was not 
payable to dependents. * * * The only question 
in the Roivland Case, presented and decided, was 
that the life tenants were not entitled to the first 
year’s income, and, arguendo, that it formed part 
of the residue.” 

In their briefs counsel for the appellees have mar¬ 
shalled a number of cases which it is alleged support 
the rule announced by the court below. Upon analysis, 
it found that these cases enunciate not one rule, but at 
least four. 

First: The true English rule, which requires ap¬ 
portionment of income between life tenants and re¬ 
maindermen, is followed only in New Hampshire and 
Connecticut. Even in Connecticut the court on one 
occasion has not followed the rule, but has permitted 


i 
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income earned by assets sold to be distributed to the 
life tenants. See Stanley v. Stanley, 108 donn. 100, 
114, 142 Atl. 851, 857 (1928). I 

Second: In Maryland, all income earned |by assets 
sold is converted into corpus. York v. Maryland Trust 
Co., 150 Md. 354, 133 Atl. 126 (1926). There! is 110 a P _ 
portionment as the true English rule requires. The 
Maryland rule appears to be the rule which 'the lower 
court adopted (Rec. pp. 28, 29), under the mistaken im¬ 
pression that it represented the English rule. 

Third: The rule established in Delaware is that 
life tenants of residuary trusts are entitled to have 
equitable income for the first year, which is to be ascer¬ 
tained by determining what sum, if it had been in¬ 
vested from the death of the testator for onie vear at 

i * 

the rate of 4% per cent per annum, would, with the in¬ 
terest, amount to the sum of money received by the 
trustee. The larger amount is considered principal 
and the smaller income available for the life tenant. 
Equitable Trust Co. v. Kent, 11 Del. Ch. 3341, 101 Atl. 
875 (1917). Clearly, that is a rule sui generis and in 
obvious conflict with the rule established ini the Dis¬ 
trict that life tenants are entitled to all income earned 
upon the A trust estate. Reid v. Do d ge, 11 Abp. D. G . 
- 558 (1916)^ McLane v. Cropper, 5 App. ij. C. 276 
(1895). | 

Fourth: In New Jersey the rule is that th^ life ten¬ 
ants are entitled to the income earned by assets sold, 
less interest accrued upon testator’s debts after death. 
Is it difficult to perceive that, if in a particular case no 
interest accrued, all income earned would be distrib¬ 
uted to the life tenants, in accordance with the United 
States rule and in contrast to the English rule? 
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The diversity of opinion which exists among the au¬ 
thorities cited in support of the lower court’s ruling 
emphasizes the weight of the authority in favor of the 
modern United States rule. It is admittedly the rule 
in at least four States. No other rule has the support 
of more than two States. 

The guardian, however, attempts to weigh the scales 
in his favor by reference to the rule announced by the 
American Law Institute. Guardian’s brief, p. 9. Min¬ 
utes of the discussion at the Institute Meeting on Sec¬ 
tion 236 in Trusts, Tentative Draft No. 4 (Section 234 
of the Official Draft), at which the rule was adopted, 
show that there was no unanimity of opinion as to the 
desirability of adopting that rule. See Appendix, p. 
14. They also show that the proponents themselves 
had serious doubts as to whether it should be adopted. 
They show further that there was no real discussion of 
the practical problems. The argument presented by 
the chief proponent indicates that in his opinion the 
English rule, like the Maryland rule, should be adopted 
because it aids an estate the chief asset of which is a 
large margin account. It seems that better reasons 
should be relied upon in formulating a rule of construc¬ 
tion of the importance of the one under consideration. 
A rule which would work well in the average case 
should not be rejected because it might produce an ex¬ 
treme result in some unusual case. 

The guardian also asserts that the rule announced 
by the Institute is “Equity” and suggests that con¬ 
science demands its application here. The rule is not 
equity when it ignores the intent and purpose of the 
testator and prescribes a rule of administration which 
will seriously burden administration of Estates of de¬ 
cedents. Now do we perceive how conscience would be 




served in the case at bar by adopting the rule purged by 
the guardian and ignoring the wishes of his ward, who 
is almost of age, that the monies be distributed to the 
appellants. Rec., p. 5. 

i 

in. ! 

i 

The Question at Bar Is One of Novel Impressibn in this 

Jurisdiction. 

i 

We have found no decision of this Court in which the 
question at bar has been decided. In their brief, coun¬ 
sel for the Trust Company admit (See p. 2) that there 
has been no express adjudication in this jurisdiction 
on the question here presented, but subsequently state 
(See p. 8) that the English rule was inferentially ap¬ 
proved in McLane v. Cropper , supra. See also Crop¬ 
per v. McLane, 6 App. D. C. 119 (1895). wje submit 
that a careful reading of that case will reveal no such 
approval. What the court did there was to lejave open 
the question involving the respective rights of life 
tenant and remaindermen to income earned after 
death, asserting that, if there were any difficulty on 
this account, the cestui could protect herself by appro¬ 
priate proceedings in equity. McLane v. Cropper, 5 
App. D. C. 276, 298 (1895). j 

In their brief (See p. 9) counsel for the Trust Com¬ 
pany also point out that in Reid v. Dodge, siipra, this 
Court cited with approval Wether ed v. Safe j Deposit 
& Trust Co., 79 Md. 153, 28 Atl. 812 (1894), knd Wil¬ 
liamson v. Williamson, (N. Y. 1837) 6 Paige 304. On 
page 569 of this Court’s opinion, the New York case 
was cited for the proposition that 4 ‘ where onq is given 
by a will the income upon a certain sum, foij life, al¬ 
though the sum is to be invested by the trustee, and 
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may not be invested until a year or more after the tes¬ 
tator’s death, the legatee is still entitled to income 
from the testator’s death.” (Italics supplied.) Of 
the Maryland case, this Court said that it was there 

held that the life tenants of the residuary trusts were 

•/ 

entitled to * * income from the death of the testa¬ 
tor, and that no part thereof could be used for the pay¬ 
ment of debts and expenses. * * *” (Italics supplied.) 
The language quoted indicates that this Court was of 
the opinion that life tenants should receive all income 
from the date of death and that no part should be used 
for payment of debts and legacies. This is in accord 
with the principle long established in the District that, 
where a life tenant is the particular object of the tes¬ 
tator’s solicitude and bounty, the Court should con¬ 
strue the will so as to give effect to the testator’s 
wishes and to prevent the income payable to the life 
tenant from being diminished to the advantage of the 
remote legatee. Masson v. Washington L. do T. Co.. 
46 App. D. C. 135 (1917); Reid v. Dodge, supra; Mc- 
Lane v. Cropper, supra. That is the principle which, 
we submit, should govern in the case at bar. 

IV. 

As the Rule for Which Appellees Contend Would 
Create Serious Practical Problems in Connection 
With the Administration of Estates, and Would 
Foster Litigation, it Should Be Rejected. 

The vagaries of the English rule, requiring the com¬ 
putation of an amount of principal which with income 
thereon computed to the date of each payment equals 
the respective debts and expenses paid, are many. De¬ 
cisions of the courts applying that rule emphasize the 
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inequities and serve to increase, rather th^n reduce, 
the number of questions confronting fiduciaries at¬ 
tempting to administer an estate under that rule. 

Some of the inequities have been referred to in ap¬ 
pellants’ original briefs. One not mentionejd there is 
the unequal division of income under the Eiiglisli rule 
in cases where the residue of an estate is left, for ex¬ 
ample, one-half to A outright and the other bne-half in 
trust for B. Under the reasoning of Stanley v. Stan¬ 
ley, supra, which is one of the cases upon which appel¬ 
lees rely, the income upon the one-half of |the estate 
placed in trust would be paid to B, the life| tenant of 
the trust. The balance of the income would be con¬ 
sidered as being a part of the residue, on the theory 
that it was not expressly disposed of, but passed under 
the residuary clause, and so would be divided equally 
between A and the trustee. The result is that in such 
a case A would receive only about one-quaijter of the 
income earned, despite express directions in the will 
and testator’s wish that the residue be dividbd equally 
and that A and B each receive the income jupon one- 
half of the estate. 

Another more serious problem arises out pf the fact 
that under the English rule income earned by assets 
sold to satisfy contingent legacies is not transferred to 
corpus, but is distributable to the life tenants. Guar¬ 
dian’s brief, p. 20; Allhusen v. Whittell, R. 4 Eq. 
295 (1867). The theory is that such assetsj comprise 
part of the “residue” of the estate until wanted, and 
that income earned thereon during the periocj that such 
assets are part of the residue goes to the life tenants. 

Today there is seldom an estate of any size which 
is not subject to contingent claims. Liability for es¬ 
tate and inheritance taxes is often determined only by 
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compromise and settlement, and only after extended 
negotiations as to such questions as the applicability or 
construction of the statutes, the facts as to inter vivos 
transfers, and questions of valuation. In addition, the 
estate may have other claims or legacies which will ap¬ 
pear to the executors as purely contingent and in the 
interval before settlement they and the residuary 
trustees for their own protection will be obliged to re¬ 
quest the instructions of the court on the disposition 
of income on assets which might or might not be sub¬ 
sequently sold to satisfy such claims and legacies. Un¬ 
certainties such as these increase the cost of adminis¬ 
tration of estates by requiring more accounting and 
legal services, and result in more court proceedings, 
and fail to reach as equitable a result as the rule here 
contended for. It is submitted that in the long run 
the intention of the testator is best effectuated in a 
jurisdiction which has rules of construction which are 
logical, certain, and free from exceptions. Lawyers 
then have rules under which wills may be drawn carry¬ 
ing out the testators’ intentions. Where rules are sub¬ 
ject to exceptions and uncertainties as to application, 
they reap their harvest in wills which do not aptly 
carry out the testators ’ intentions and in resulting liti¬ 
gation as to their meaning. 

CONCLUSION. 

Earnest consideration of the question here presented 
demonstrates the wisdom of the rule for which appel¬ 
lants contend and reveals the dangers of attempting 
to decide a problem of the utmost practical conse¬ 
quences by relying, as appellees seem to do, solely upon 
the niceties of rhetoric and an abstract conception of 
what constitutes the “residue” of an estate. The rule 
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here contended for would conform to the intent of the 
testator, will constitute a highly desirable fule as a 
precedent for the District, and will result in fhe distri¬ 
bution which is requested by appellants and by the 
guardian’s ward and which is opposed by no person in 
being who has any interest in the monies in dispute. 
It is submitted that the decree of the lower coijrt should 
be reversed. 

Respectfully, 

H. Lee Boatwright; Jr., 
Attorney for Appellants. 

Standish Bradford, 

i 

Of Counsel for Appellant 
Margaret 0. F. Proctor. 

Francis B. Hamlin, j 

George Bruce Brooks, 

Of Counsel for Appellants Herbert Jermairj Slocum, 
Jr., John Jermain Slocum, and Myles Standish 
. Slocum. 
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APPENDIX. 

Excerpt from Minutes of Meeting of American Law 
Institute on Trusts, Tentative Draft No. 4. 

Member: I notice in the pamphlet there is an in¬ 
quiry under Comment g whether that is the better rule 
or whether income on property used in paying lega¬ 
cies, debts and expenses should be payable to the life 
beneficiary. I do not propose to enter into any dis¬ 
cussion, although my own opinion is that the second 
rule which has not been adopted by the Reporter is 
the better rule. I am entirely familiar with the au- 
thorites and they do not support the rules which is re¬ 
corded. I do not say there is no support for it because 
there is a difference between the courts. I would say 
the weight of authority was decidedly in fayor of the 
rule that the life tenant would have that income from 
the property that is used for meeting expenses and 
paying legacies. 

Mr. Scott: I should like to say that there is a mis- 
take in the Explanatory Note on page 197. The very 
first case that is cited there was decided but not re¬ 
ported just as I went to press. That case should have 
been inserted at the end of the note because it is con¬ 
trary to the other cases. You will notice several lines 
down “But see contra” and this case is contra. I 
knew that at the time but when it was put into proof 
it happened to get into the wrong place. I do not know 
about the weight of authority; how you reckon the 
weight of authority. I do not know of any cases ex- 
cept those in Massachusetts and New Jersey and this 
very recent Rhode Island case, perhaps the best case 
on it. It was evidently well briefed and all the au¬ 
thorities gone into and they rejected the rule of En- 
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gland, the old common law rule which allocated the in¬ 
come and they rejected the Maryland, New York and 
Connecticut rule. If you count heads, the majority 
rule is in accordance with what we have here stated. 
But I am a good deal troubled about the thing.! I don’t 
know. Suppose you have an estate of $100,00^) and at 
the end of the year $40,000 is paid out in legacies which 
did not draw interest and in administration expenses 
and taxes. During that year there has been income re¬ 
ceived on that $40,000. Now as the trust is sjet up at 
the end of the year, the estate is $100,000. $40,000. 

had been paid out. There is $60,000. left. There has 
also been at 5 per cent. $5000 interest which | accrued 
during that year of administration. The problem is 
whether that all goes to the life tenant of the Itrust or 
whether it goes all to the principal of the trust or 
whether it is to be allocated between the life tenant and 
remainderman. We have stated the rule as lit is in 
England. They find how much invested at the begin¬ 
ning of the year at the usual rate of return 0n trust 
investments would have produced the amounts paid and 
that would be principal and the rest income, j Under 
the Massachusetts rule it might happen that pecuniary 
legacies are very large and there is a very large in¬ 
come during the first year and a very small income on 
what is left. This rule I think, as we have suggested, 
is the fairest rule. The only question is whether it is 
so difficult to apply that we had better reject lit. We 
do have to calculate the ordinary return on trust in¬ 
vestments, etc. In New York they have changed it by 
statute. That throws New York into the othef group 
which allows the whole receipts during the first year 
when they are paid over to the trustee to go asj income 
to be immediately paid out to the life beneficiary. We 
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have a split of authority. I should say the slight 
weight of authority is in favor of what we have said. 

Mr. Hair : I had an experience which is interesting 
in the estate of a gentleman who was the leader of the 
Boston Bar at the time of his death. He having died 
in times not unlike these, has convinced me that Pro¬ 
fessor Scott’s rule is the correct one. He had bor¬ 
rowed $500,000 and his securities had a market value 
of $525,000 at the time he died. They were producing 
about 10 per cent, on their market value and he was 
paying at the bank about 5 per cent. The consequence 
was that although his net estate over and above his 
debts was $25,000 and that was the fund finally in¬ 
vested by his executors for his life tenant, the experi¬ 
ence of the first year was this his estate made $25,000. 
Now, distinguish that man from somebody who had 
been prudent enough _o sell out in the fortnight pre¬ 
ceding his death, instead of being sold out by the bank 
and by his executors. It has convinced me that Pro 
fessor Scott’s rule is the wiser one. 






